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In  Memoriam 

Judge  Sykes 

As  this  issue  of  the  Journal  was  about  to  pro  to  press,  word 
came  of  the  passinpr  of  Judge  Eugene  0.  Sykes,  one  of  the  two 
surviving  members  of  the  original  Federal  Radio  Commission 
and  the  first  Chairman  of  the  Federal  Communications  Com¬ 
mission.  lie  was  the  most  illustrious  member  of  the  Federal 
Communications  Bar  Association,  a  Past  President,  and  a  con¬ 
scientious  and  dependable  member  of  the  Executive  Committee. 

His  friendship  and  counsel  were  greatly  valued ;  the  memory  of 
our  association  with  him  will  be  highly  cherished.  We  are  privi¬ 
leged  to  devote  the  first  part  of  this  issue  to  facts  and  expres¬ 
sions  concerning  him. 

Eliot  C.  Lovett,  President. 

^  -  -  -  -  ---  ^ 

Eugene  Octave  Sykes  1876-1945 


“Judge  Eugene  Octave  Sykes,  a  former  member  of  the  Federal 
Communications  Commission,  pa.ssed  away  at  his  home  in  Washington, 
D.  C.,  on  June  21.  1945.  lie  was  laid  to  rest  at  Aberdeen,  Mississippi, 
where  he  was  born  on  July  16,  1876. 

“The  son  of  a  very  distinguished  jurist.  Judge  Sykes  was  himself 
an  able  lawyer.  He  was  educated  at  St.  John’s  College,  the  Naval  Acad¬ 
emy,  and  at  the  University  of  Mississippi  where  he  obtained  his  law  de¬ 
gree  in  1897. 

“Judge  Sykes  early  became  one  of  the  leading  lawyers  of  our  State, 
and  for  many  years  he  served  on  the  Supreme  Court  of  Mississippi.  In 
1925  he  retired  to  private  practice. 

“In  1927  he  was  appointed  a  member  of  the  newly  created  Federal 
Radio  Commis.sion  by  President  Coolidge,  and  he  was  reappointed  by 
President  Hoover  and  President  Roosevelt.  The  latter  named  him  Chair¬ 
man  in  1933.  When  the  Federal  Communications  Commission  was  cre¬ 
ated  in  1934  he  became  the  first  Chairman.  He  was  one  of  the  most 
popular,  as  well  as  one  of  the  ablest,  men  who  ever  served  on  either 
Commission. 

“Mississippi  has  sustained  a  great  loss  in  the  pas.sing  of  this  dis¬ 
tinguished  son,  and  the  Nation  has  sustained  a  loss  in  the  passing  of  one 
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of  its  most  patriotic  and  useful  citizens.  Personally,  I  feel  his  loss  most 
keenly,  for  he  was  one  of  the  best  friends  I  ever  had.” 

— John  E.  Rankin,  Member  of  Congress  from  Mississippi. 

‘‘Many  of  us  were  startled  yesterday  afternoon  by  learning  of  the 
death  of  our  very  good  friend.  Judge  Sykes,  who  was  the  first  Chair¬ 
man  of  the  present  Federal  Communications  Commission,  and  who  pre¬ 
viously  had  served  on  the  Federal  Radio  Commission.  I  am  very  certain 
that  everyone  in  this  room  knew  him.  I  know  that  he  had  the  universal 
respect  and  affection  of  all  of  us  ...  .  There  is  little  one  can  say  at  a 
time  like  this,  but  among  his  friends  we  can  think  of  the  accomplish¬ 
ments  of  a  good  life  over  the  years;  we  can  say  that  he  has  fought  the 
fight  and  kept  the  faith.”  — From  remarks  of  Governor  Norman  8. 
Case,  FCC  Commissioner,  at  the  opening  of  oral  argument  before  the 
Commission  on  June  22,  1945. 

‘‘The  passing  of  Judge  Sykes  not  only  results  in  a  deep  personal 
loss  to  a  wide  circle  of  friends,  but  it  removes  from  the  field  of  com¬ 
munications  one  of  its  most  distinguished  and  lovable  figures.  All  of 
us  will  miss  the  soft  voice,  the  kindly  wisdom  and  the  tolerant  humor  of 
a  great  gentleman  who  was  loved  by  his  fellow  men  because  he  loved 
them.”  — Paul  A.  Porter,  FCC  Chairman. 

‘‘I  knew  Judge  Sykes  from  the  time  he  came  to  Washington  in 
1927.  During  this  period  it  was  my  pleasure  to  serve  with  him  in  the 
Federal  Radio  Commission,  the  Federal  Communications  Commission, 
at  international  telecommunications  conferences,  and  on  the  Interde¬ 
partment  Radio  Advisory  Committee  of  which  he  was  Chairman  for 
several  years.  He  was  not  only  a  dear  friend,  but  one  of  the  most  lov¬ 
able  characters  I  ever  met.  We  are  all  acquainted  with  his  distinguished 
career  as  a  great  leader  in  the  field  of  communications.  His  record 
will  live  on  in  history  as  a  challenge  to  those  who  are  charged  with 
similar  responsibilities.”  — E.  K.  Jett,  FCC  Commissioner,  former 
Commission  Chief  Engineer. 

‘‘Judge  Sykes  was  a  clas.smate  of  mine  at  the  Naval  Academy  many 
years  ago.  Since  then  we  have  been  friends  though  often  widely  sepa¬ 
rated  by  distance.  His  personal  charm,  his  integrity,  and  his  complete 
devotion  to  duty,  that  attracted  my  affection  at  that  time,  have  been 
throughout  his  life  outstanding  characteristics.  I  mourn  the  loss  of  a 
valued  friend,  and  the  nation  has  lost  a  great  spirit  whose  devotion  to 
the  highest  ideals  of  America  it  can  ill  spare  in  these  times  of  confusion.” 
— Fleet  Admiral  William  D.  Leahy,  USN,  Chief  of  Staff  to  the  Com¬ 
mander  in  Chief. 

‘‘I  know  no  one  whose  presence  always  raised  the  feeling  in  a  meet¬ 
ing  that  we  were  all  friends,  as  did  Judge  Sykes.  I  hope  we  will  try  to 
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emulate  his  gentlemanly  standards,  so  seldom  noticed  these  days  with 
the  passing  of  the  old  school.”  — Rear  Admiral  Stanford  C.  Hooper, 

'  USN  (Ret.). 

‘‘I  deeply  deplore  the  news  of  Judge  Sykes’  death.  He  was  an  emi- 
*  nent  lawyer  and  an  able,  loyal,  public  servant.  He  had  a  distinguished 
public  career  and  enjoyed  the  confidence  of  all  those  who  knew  him  in 
his  home  State,  in  Washington,  and  throughout  the  country.  Both  as  a 
public  serv’ant  and  a  private  citizen  he  measured  up  to  all  the  require¬ 
ments  of  real  Americanism  in  these  tragic  days.”  — Alban  W.  Bark¬ 
ley,  U.  S.  Senator  from  Kentucky. 

“The  death  of  Honorable  Eugene  Octave  Sykes,  removes  from  the 
radio  scene  an  important  figure  in  the  regulatory  life  of  that  industry. 
An  original  member  of  the  Federal  Radio  Commission,  Judge  Sykes 
served  for  the  full  period  of  that  Commis.sion  (from  1927  to  1934)  and 
as  a  member  of  the  Federal  Communications  Commission  from  its  in¬ 
ception  in  1934  to  early  in  1939  when  he  retired  to  enter  private  prac¬ 
tice.  — fJudge  Sykes  will  long  be  remembered  for  the  splendid  job  he 
did  as  (’hairman  of  the  United  States  Delegation  to  the  North  Ameri¬ 
can  Regional  Broadca.sting  Convention  at  Mexico  City,  which  resulted 
in  the  present  North  American  Regional  Broadcasting  Agreement  to 
I  which  the  United  States  is  signatory.”  — Burton  K.  Wheeler,  U.  S. 
Senator  from  Montana,  Chairman  Committee  on  Interstate  Commerce. 

“Judge  Eugene  Octave  Sykes  was  one  of  Mississippi’s  most  noted 
lawyers,  a  Christian  gentleman,  a  loyal  friend,  and  admired  and  re¬ 
spected  by  everyone.”  — James  O.  Eastland,  U.  S.  Senator  from 
Mississippi. 

“Judge  Sykes  exemplified  dignity  and  ability  in  public  service 
which  induced  respect  and  confidence.  ‘The  Judge’,  as  he  was  known, 
also  had  qualities  of  human  understanding  and  warm  personal  charm 
which  endeared  him  to  all  and  make  his  passing  a  deep  personal  loss.” 
— Rosel  11.  Hyde,  FCC  General  Counsel. 

“The  broadcasters  of  the  United  States  have  suffered  a  severe  loss 
in  the  death  of  Judge  Eugene  O.  Sykes,  who  was  a  man  of  great  under¬ 
standing  of  the  needs  of  broadcasting  and  of  its  operation  in  the  public 
service.  His  decisions  and  his  advice  were  helpful  and  fair.  His  ac¬ 
quaintance  among  the  broadcasters  was  extensive,  and  everyone  who 
knew  him  respected  and  loved  him.  He  will  be  greatly  missed'.”  — J. 
j  Harold  Ryan,  President  of  the  National  Association  of  Broadcasters. 

“Judge  Sykes  was  beloved  and  admired  by  all  because  of  his  fine 
character  and  human  qualities,  his  fairness,  kindliness,  and  the  princi¬ 
ples  for  which  he  stood.  His  good  deeds  fell  on  strangers  and  friends 
alike.  His  vision  and  good  judgment  were  vital  to  the  Commission. 
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Although  quiet  and  unassuming  in  manner,  his  guidance  was  alw’ays  felt. 
We  have  lost  a  real  friend  and  he  will  always  be  cherished  in  our  hearts." 
— David  H,  Deibler,  FCC  Principal  Attorney,  who  worked  closely  with 
Judge  Sykes  at  the  Commission  for  many  years  beginning  in  1928. 

‘‘I  join  with  the  great  host  of  friends  of  Judge  Sykes  in  express¬ 
ing  profound  sorrow  at  his  passing.  He  was  an  able,  conscientious  and 
careful  Judge,  whose  record  of  public  service  is  one  that  any  one  of  us 
would  be  proud  to  have  accomplished.”  — Captain  Harry  C.  Butcher, 
USNR.,  former  radio  executive,  present  Naval  Aide  to  General  Eisen¬ 
hower. 

“Judge  Sykes,  in  his  quiet,  even-tempered,  judicial  mapner,  per¬ 
haps  has  contributed  more  to  the  development  of  radio  broadcasting  in 
this  country  than  any  other  person.  He,  above  all  others,  laid  the  foun¬ 
dation  for  the  American  .system  of  broadcasting.  His  wise  decisions 
concerning  the  regulatory  aspects  of  broadcasting  are  the  cornerstone 
of  a  ‘free  radio’  in  accordance  with  the  Bill  of  Rights.  Judge  Sykes’ 
vision  in  this  respect  was  far-reaching.  The  effects  of  his  early  work 
will  influence  radio  forever  in  the  future.”  — Commander  T.  A.  M. 
Craven,  former  FCC  Chief  Engineer,  later  Commi.ssioner. 

“I  believe  that  Judge  Sykes  did  an  outstanding  service  for  the  radio 
industry  of  the  United  States.  As  a  member  of  the  original  Radio 
Commis.sion  he  contributed  to  bringing  order  out  of  chaos  in  the  as.sign- 
ment  of  frequencies  to  all  clas.ses  of  radio  services.  His  contributions 
in  international  conferences  extended  his  sphere  of  influence  from  the 
United  States  to  world  communications.  Although  these  are  major 
accomplishments,  to  those  who  knew  him  best  his  calm  and  wise  advice 
to  the  young  men  in  a  young  industry  served  to  help  many  of  us  over 
rough  spots.  He  will  be  long  remembered  by  all  those  who  came  in  con¬ 
tact  with  him  and  all  of  us  will  be  able  to  do  our  jobs  a  little  better  be¬ 
cause  of  something  which  he  hjts  done  for  us  in  our  association  with 
him.”  — C.  B.  JoLLiFFE,  former  Chief  Engineer  of  the  Federal  Radio 
Commission  and  later  of  the  Federal  Communications  Commission. 

“Those  whose  contact  with  Judge  Sykes  dated  from  the  early  days 
of  the  Federal  Radio  Commission  appreciate  more  than  most  how  much 
the  Judge  contributed  throughout  his  twelve  years  of  service,  with  his 
judicial  temperament,  his  respect  for  due  proce.ss  of  law,  and  the  cordial 
open  door  he  maintained  to  all  who  had  business  with  the  Commis.sion. 
His  going  is  a  grievous  loss  to  members  of  the  Communications  Bar 
and  to  his  many  friends.”  — Louis  G.  Caldwell,  first  General  Coun¬ 
sel  of  the  Federal  Radio  Commission. 

“To  know  Judge  Sykes  was  to  love  him,  and  the  legion  who  calle«l 
him  friend  are  grief -stricken  and  sad  at  his  untimely  passing.  He  won 
the  devotion  and  respect  of  all  who  knew  him  for  his  unflagging  fight 
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for  the  right  and  his  uncompromising  opposition  to  wrong.  He  will 
live  forever  in  the  affectionate  memories  of  his  fellow  lawyers  and  all 
in  the  communications  world  for  his  understanding  of  their  problems, 
his  patience  in  dealing  with  them,  and  especially  for  his  constant  sup¬ 
port  and  advocacy  of  even-handed  justice  and  fairness  and  his  courage¬ 
ous  opposition  to  arbitrariness  in  all  its  forms  and  in  every  place.” 
—Paul  D.  P.  Spearman,  First  General  Counsel  of  the  Federal  Com¬ 
munications  Commission. 

‘‘All  of  us  have  lost  a  true  friend  and  wise  counselor.”  — Duke  M. 
Patrick,  former  FRC  General  Counsel. 

‘‘From  an  intimate  friendship  of  nearly  forty  years  with  Judge 
Sykes,  I  know  that  the  South  never  produced  a  finer  type  of  public 
official.  Regulation  to  him  was  fundamentally  a  matter  of  fairness 
and  a  sympathetic  understanding  of  the  problems  of  those  engaged  in 
wire  and  radio  communications.”  — .Judge  Frank  Roberson,  former 
FCC  Assistant  General  Counsel. 

‘‘For  more  than  fifteen  years,  in  and  out  of  the  Commission,  it  was 
niy  privilege  to  have  and  to  enjoy  the  association  and  friendship  of 
‘The  .Judge’.  lie  was  a  friend  indeed — everything  the  word  implies. 
Many  others  enjoyed  his  wise  counsel  and  his  friendship.  It  takes  a 
big  man  to  give  as  he  did.  lie  was  that  kind  of  a  man.”  — George  B. 
Porter,  former  FRC  and  later  FCC  A.ssistant  General  Counsel. 

‘‘.ludge  Sykes  was  a  lovable  character  with  high  ideals,  a  splendid 
scholar  and  lawyer.  His  presence  will  be  missed  in  our  Communications 
Bar,  as  his  counsel  was  always  wise  and  his  advice  friendly  and  sound.” 
— Bex  S.  Fi.sher.  former  FRC  Assistant  General  Counsel. 

‘‘The  death  of  .Judge  Sykes  is  a  personal  loss  to  each*  of  his  many, 
many,  friends.  He  was  a  real  gentlema*  and  it  was  a  privilege  to  have 
known  him.”  — Frank  D.  Scott,  former  member  of  Congress  from 
Michigan,  pioneer  in  radio  legislation. 

‘‘I  feel  the  deepest  personal  loss  with  the  passing  of  Judge  Sykes. 
The  communications  industry  has  lost  a  wise  counselor;  the  bar  has 
lost  an  able  leader;  and  I  have  lost  one  of  my  dearest  friends.” 
—Phillip  G.  Loucks,  former  Managing  Director,  National  Association 
of  Broadca.sters,  and  2nd  Vice  President  Communications  Bar  Associa¬ 
tion. 


i  ‘‘Throughout  the  long  period  of  his  service  on  the  Radio  Commis- 
=  sion  and  later  on  the  Federal  Communications  Commission,  Judge 
Sykes’  approach  and  treatment  of  the  issues  which  came  before  him 
were  characterized  by  judicial  decisiveness  always  accompanied  by  fair- 
I  ness  and  human  understanding.  These  attributes  he  imparted  to  the 
governmental  guidance  and  regulation  of  a  great  new  and  expanding  in- 
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dustry  to  its  everlasting  good  fortune.”  — C.  M.  Jansky,  Jr.,  pioneer  | 
radio  engineer.  | 

“I  believe  the  history  of  radio  should  record  that  Judge  Sykes  by 
his  intellect,  vision,  wisdom  and  perseverance  contributed  more  than 
any  one  man  to  the  building  of  a  competitive  system  of  radio  broad¬ 
casting  in  the  United  States.”  — Lt.  Col.  James  \V.  Baldwin,  former  i 
Secretary  of  the  Federal  Radio  Commission,  later  Managing  Director  j 
of  the  National  Association  of  Broadcasters. 

“Radio  was  fortunate  in  the  pioneers  who  charted  its  early  course 
and  Judge  Sykes  will  always  be  remembered  as  a  pioneer  who  gave  en¬ 
couragement  and  wise  counsel  when  such  was  most  needed.”  — Neville 
Miller,  former  President,  National  Association  of  Broadcasters.  j 

“When  Judge  Sykes  came  to  Washington  to  assume  a  place  on  the  i 
Federal  Radio  Commission,  he  knew  nothing  about  radio  or  its  prob¬ 
lems — but  he  found  out,  and  in  his  quiet,  effective  way  proceeded  to  | 
lay  the  cornerstone  of  a  great  industry.  His  record  shall  be  his  proud¬ 
est  monument.  — We  have  lost  a  valued  friend  and  able  member  of 
our  Association.”  — Horace  L.  Lohnes,  Pa.st  President,  Federal  Com-  j 
munications  Bar  Association. 

“From  my  early  years  in  radio  I  was  privileged  to  enjoy  the  friend¬ 
ship  and  wise  counsel  of  Judge  Sykes.  Few  men  have  contributed  as 
much  to  the  development  of  broadcasting  over  so  many  years  of  able 
and  unselfish  service,  and  none  has  so  richly  earned  the  admiration  and 
respect  of  everyone  who  knew’  and  came  in  contact  with  him.  We  shall 
miss  him  keenly.”  — Campell  Arnoux,  Station  WTAR. 

“The  passing  of  Judge  Sykes  strikes  all  radio  with  staggering  im¬ 
pact.  Even  though  he  had  leh  Government  service  some  six  years  be¬ 
fore,  ‘The  Judge’  still  was  regarded  as  radio’s  Elder  Statesman.  — Dur¬ 
ing  his  long  and  useful  service  in  jurisprudence  and  in  the  Govern¬ 
ment,  Judge  Sykes  commanded  the  respect  and  admiration  of  all  those 
with  whom  he  had  dealings.  He  had  endeared  himself  to  his  colleagues 
on  the  old  Radio  Commission  of  which  he  was  a  charter  member  as  well 
as  on  the  Federal  Communications  Commission  which  he  steered  through 
its  organization  stages.  He  was  the  rudder  of  the  regulatory  ship  for 
the  first  decade  of  radio  regulation.”  — Sol  Taishoff,  Editor  and 
Publisher  of  Broadcasting. 

“Judge  Sykes  was  a  fine  gentleman  in  the  best  Southern  tradition; 
kindly,  wise  and  always  scrupulously  fair.  He  has  been  an  adornment 
to  radio  and  will  be  greatly  missed  in  its  counsels.”  — A.  H.  Kirch- 
HOFER,  Station  WBEN. 
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Political  Defamation  By  Radio  and  the 
Communications  Act  of  1934 

(A  Brief  History  and  Proposed  Amendment) 

Albert  E.  Stephan* 

This  paper  deals  solely  with  the  problem  of  radio  defamation  by 
political  candidates  under  Section  315  of  the  Communications  Act  of 
1934.  A  wide  variety  of  scholarly  articles  previously  written  on  broad 
phases  of  the  problem’  has  discus.sed  the  relatively  few  appellate  cases^ 
that  have  reached  the  courts. 

The  Communications  Act  of  1934,  Sec.  315,  provides  as  follows: 

315  Candidates  for  puhlir  office;  facilities.  If  any  licensee 
.shall  permit  any  person  who  is  a  lefrally  qualified  candidate  for  any 
public  office  to  use  a  broadcasting  station,  be  shall  afford  equal 
opportunities  to  all  other  such  candidates  for  that  office  in  the  use 
of  such  broadcasting  station,  and  the  Commission  shall  make  rules 
and  recrulations  to  earry  this  provi.sion  into  effect:  Provided,  That 
such  licensee  shall  have  no  power  of  censorship  over  the  material 
broadcast  under  the  provisions  of  this  section.  No  obligation  is 
hereby  imposed  upon  any  licensee  to  allow  the  use  of  its  station  by 
any  such  candidate.  (June  19.  1934.  c.  652.  §  315.  48  Stat.  1088.)” 

This  is  an  identical  re-enactment  of  the  substantive  language  of  the 
Radio  Act  of  1927.  Section  18. 

When  Consrress  had  under  consideration  the  Communications  Act 
of  1934  the  original  language  of  the  bill  was  much  broader.  S.  2910, 
(73rd  Cong.,  2nd  Sess.)  as  introduced  by  Senator  Dill,  then  Chairman 
of  the  Senate  Committee  on  Interstate  Commerce  provided  as  follows: 

Facilities  for  Candidates  for  Public  Office. 

Sec.  315.  (a)  If  any  licensee  shall  permit  any  person  who  is  a 
legally  qualified  candidate  for  any  public  office  to  use  a  broad¬ 
casting  station,  he  shall  afford  equal  opportunities  to  all  other  such 
candidates  for  that  office  in  the  use  of  such  station ;  and  if  any  licen¬ 
see  shall  permit  any  person  to  use  a  broadcasting  station  in  sup¬ 
port  of  or  in  opposition  to  any  candidate  for  public  office,  or  in  the 

*Mr.  Stephan  has  recently  returned  to  the  private  practice  of  the  law  in  Se¬ 
attle.  Washington,  after  serving  as  an  officer  in  the  United  States  Navy.  He  is  a 
member  of  the  Bars  of  the  States  of  Washington  and  Oregon  and  was  at  one  time 
an  attorney  associated  with  the  Federal  Communications  Commission.  In  1938  he 
won  the  Erskine  M.  Ross  Bequest  Essay  Contest  conducted  by  the  American  Bar 
Association  on  "The  Extent  to  which  Fact-Finding  Boards  should  be  Bound  by 
Rules  of  Evidence". 

1  See  Appendix  I 

2  See  Appendix  2. 
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presentation  of  views  on  a  public  question  to  be  voted  upon  at  an 
election,  he  shall  afford  equal  opportunity  to  an  equal  number  of 
other  persons  to  use  such  station  in  support  of  an  opposing  candi¬ 
date  for  such  public  office,  or  to  reply  to  a  person  who  has  used 
such  broadcasting  station  in  support  of  or  in  opposition  to  a  candi¬ 
date,  or  for  the  presentation  of  opposite  views  on  such  public  ques¬ 
tions.  Furthermore,  it  shall  be  considered  in  the  public  interest* 
for  a  licensee,  so  far  as  possible,  to  permit  equal  opportunity  for 
the  presentation  of  both  sides  of  public  questions. 

(b)  The  Commission  shall  make  rules  and  regulations  to  carry 
this  provision  into  effect.  Xo  such  licensee  shall  exercise  censorship* 
over  any  material  broadcast  in  accordance  with  the  provisions  of 
this  section.  No  obligation  is  imposed  upon  any  licensee  to  allow 
the  use  of  his  .station  by  any  candidate  or  in  support  of  or  in  oppo¬ 
sition  to  any  candidate,  or  for  the  presentation  of  views  on  any  side 
of  a  public  question. 

(c)  The  rates  charged  for  the  luse  of  any  station  for  any  of  the 
purposes  set  forth  in  this  section  shall  not  exceed  the  regular  rates 
charged  for  the  use  of  said  station  to  advertisers  furnishing  regular 
programs,  and  shall  not  be  discriminatory  as  between  persons  u.s- 
ing  the  station  for  such  purposes. 

This  language  was  copied  from  prior  proposed  legislation  11.  R.  7716, 
(72d  Cong.)  which  had  pa.ssed  both  Houses  of  Congress  but  was  killed 
by  a  Presidential  pocket  veto.  Extensive  hearings  were  held  before 
Senate  and  House  Committees  on  Interstate  Commerce  with  respect  to 
the  1934  bill,  but  the  only  comment  on  this  section  was  made  by  Henry 
A.  Bellows,  then  Chairman  of  the  Legislative  Committee  of  the  National 
As.sociation  of  Broadcasters,  on  pages  63  and  64  of  the  hearings  before 
the  Senate  Committee  on  Interstate  Commerce  on  March  9,  1934 : 

The  Chairman.  What  other  parts  of  the  bill  have  you  to  take  up? 

Mr.  Bellows.  I  have  the  section  on  the  discussion  of  public  ques¬ 
tions  and  the  right  of  appeal.  Those  two. 

The  Chairman.  Could  you  summarize  that?  Most  of  the  Senat¬ 
ors  are  going,  and  w’e  would  like  to  get  over  to  the  Senate  floor. 

Mr.  Bellows.  I  will  be  very  glad  to.  Section  315  on  pages  58 
and  59,  the  section  relating  to  facilities  for  candidates  for  public 
office.  I  will  be  very  glad  to  summarize  this,  because  it  has  been 
discussed  before. 

You  are  familiar,  some  of  you,  with  the  Nebraska  Supreme  Court 
decision  which  holds  the  broadcaster  liable  for  any  slander  or  libel 
spoken  over  his  station,  even  though  it  be  spoken  by  a  candidate 
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'  for  public  office  or  by  someone  speaking?  in  behalf  of  such  candi¬ 
date.  Section  18  of  the  Radio  Act,  which  this  section  replaces,  is 
unquestionably  a  bad  provision  and  needs  revision.  Our  contention 
is  that  the  section  as  you  have  it  makes  it  a  good  deal  worse.  In 
this  statement  I  have  quoted  at  .some  lenp^th  from  the  discussion  of 
that  matter,  quoting;  Senator  Dill,  Senator  Couzens,  Senator  Wheel- 
I  er,  and  one  or  two  others  who  discussed  it,  and  I  have  said — I  will 
read  one  paragraph : 

Gentlemen,  it  seems  to  us,  in  the  liprht  of  our  experience  as 
I  actual  broadcasters,  that  this  section  of  S.  2910  might  well  be 

headed  “Radio  discussion  of  public  questions  prohibited.” 

I  am  going  right  back  to  the  point  that  Senator  Wheeler  brought 
up  at  the  hearing  when  he  said : 

I  “If  you  make  it  impossible  for  the  broadcasters  to  put  on  these 

people,  you  destroy  the  usefulness  of  radio,  or  damage  the  use- 
I  hilness  of  radio.” 

I  We  do  not  believe  it  is  desirable  to  do  that.  Section  18  of  the 
present  law  admittedly  does  need  revision,  both  to  safeguard  the 
I  right  of  free  speech  and  to  protect  the  broadcasters,  but  certainly 
we  do  not  want  to  see  our  liability  for  slander  increased  to  a  point 
where  we  shall  have  to  bar  all  candidates  for  public  office  and  all 
their  supporters  and  all  discussion  of  public  questions  to  be  votetl 
on  at  an  election  from  the  air.  Here,  it  seems  to  us.  is  an  ideal 
place  for  the  investigation  and  study  which  the  new  commission  is 
to  make.  We  suggest,  therefore,  that  the  new  commission  ought  to 
deal  with  this  problem,  and  recommend  to  Congress  such  legisla¬ 
tion  as  it  may  decide  is  needed. 

I  comment  briefly  on  paragraph  3  of  this  section  regarding  rates. 

Senator  Wheeler.  What  is  your  suggestion  with  reference  to 
that  T 

Mr.  Bellows.  My  suggestion  is  that  this  matter  should  be  decided 
by  the  Commission. 

Senator  Wheeler.  I  mean,  but  you  have  given  a  lot  of  study  to 
it,  I  know.  What  would  be  your  suggestion? 

Mr.  Bellows.  I  am  speaking  offhand  now.  I  would  leave  sec¬ 
tion  18  as  it  is,  with  a  proviso  that  any  broadcaster  may,  or  has 
the  right  to,  see  in  advance  any  speech  or  such  section  of  the  speech 
from  the  air,  if  it  is  contrary  to  the  laws  of  the  State.  It  is  clearly 
a  matter  of  protection  on  that  one  point. 

I  have  spoken  briefly  of  the  matter  of  paragraph  (c),  of  the 
rates  to  be  charged  for  political  utterances,  and  have  pointed  out 
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that  even  if  this  paragraph  may  have  had  ample  justification  a 
year  ago,  the  real  need  for  it  has  since  disappeared,  owing  to  the 
code  of  fair  competition  under  which  all  the  broadcasters  are  now 
operating.  No  station  can  now  discriminate  between  clients  by 
charging  any  more  or  less  than  the  published  card  rates  for  time. 

And  at  pages  66  and  67  Mr.  Bellows  submitted  the  following  additional 
statement : 

(Mr.  Bellows  submitted  the  following  from  his  prepared  state¬ 
ment  without  reading:) 

Public  Questions 

And  now  we  come  to  section  315,  on  pages  58  and  59,  the  section 
relating  to  facilities  for  candidates  for  public  office.  Gentlemen, 
there  is  only  one  section  of  the  Radio  Act  of  1927  which  has  been 
seriously  weakened  by  the  courts  and  that  is  section  18,  the  section 
which  this  section  315  replaces.  I  do  not  need  to  repeat  the  story 
of  the  Nebraska  case,  and  the  decision  filed  on  June  10,  1932,  by 
Chief  Jmstice  Goss  of  the  Nebraska  Supreme  Court  in  the  case  of 
Sorenson  v.  Wood.  The  story  is  all  told  in  the  record  of  the  hear¬ 
ing  on  H.  R.  7716  before  your  committee  on  December  22,  1932, 
with  just  one  addition  to  it  needed — for  at  that  time  we  hoped  to 
bring  this  case  before  the  Supreme  Court  of  the  United  States,  in 
order  to  get  a  definitive  ruling  as  to  what  section  18  really  means. 
The  Supreme  Court  refused  to  let  this  case  come  before  it,  and  we 
find  ourselves  still  in  the  situation  so  well  summarized  by  Senator 
Pess — I  quote  from  the  report  of  the  hearing: 

If  a  broadcasting  station  has  no  authority  to  indicate  what 
may  be  spoken  over  the  air,  then  it  would  seem  to  me  that  to 
make  it  responsible  for  what  may  be  spoken  produces  an  im¬ 
possible  situation. 

In  that  same  connection,  after  Senator  Dill  had  suggested  that 
the  station  does  not  need  to  allow  people  to  speak  on  either  side  of 
a  question  if  it  does  not  want  to.  Senator  Wheeler  very  .soundly 
replied:  “But  if  you  do  that  you  take  away  the  usefulness  of 
radio.”  And  finally,  I  quote  what  Senator  Couzens  said  on  this 
subject : 

“Is  it  practicable  to  put  into  law  a  provi.sion  that  a  .station 
may  review  a  speech  in  order  to  ascertain  whether  there  is  any¬ 
thing  libelous  or  slanderous  in  the  speech  before  it  is  made?  It 
seems  to  me  that  a  .station  that  is  going  to  be  made  liable  under 
the  Nebraska  Supreme  Court  decision  must  of  necessity  have  the 
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At  that  point  Senator  Dill  interposed,  “And  that  becomes  cen¬ 
sorship,”  to  which  Senator  Couzens  replied: 

“Well,  so  far  as  protection  against  slander  and  libel  is  con¬ 
cerned,  you  should  have  it.  I  do  not  see  how  it  is  possible  for 
a  broadcastinp  station  to  otherwise  protect  itself.  Newspaper 
reviews  or  copy  for  new'spapers  are  submitted,  of  necessity,  be¬ 
fore  publication.  And  if  a  newspaper  owner  says  an  article  is 
slanderous  and  he  will  not  publish  it  even  if  offered  as  a  paid 
advertisement,  that  ends  it.  Why  .shouldn’t  a  radio  broadeastins? 
station  have  the  same  power  to  know  whether  a  thinjr  is  slander¬ 
ous  or  libelous  before  it  is  put  on  the  air?”- 

All  this,  pentlemen,  applied  to  the  situation  as  it  now  is  under 
section  18  of  the  Radio  Act  of  1927.  What  does  this  bill  do  about 
it?  Simply  extend  the  scope  of  section  18  to  cover  not  only  candi¬ 
dates  for  public  office,  but  all  persons  speakin"  in  behalf  of  or 
against  such  candidates,  and  all  discussions  of  public  questions  to 
be  voted  upon  in  an  election.  It  says,  in  effect,  that  since  the  pres¬ 
ent  situation  is  intolerable,  this  bill  makes  it  very  much  worse. 

Section  18  of  the  pre.sent  law  obviously  needs  something  done  to 
it.  in  the  light  of  the  Nebraska  case,  something  along  the  lines  indi¬ 
cated  by  Senator  Couzens,  but  we  insist  that  it  ought  not  to  be 
made  worse  instead  of  better.  The  inevitable  effect  of  section  315 
is  exactly  what  Senator  Wheeler  stated,  to  take  away  the  useful¬ 
ness  of  radio  by  driving  political  discu.ssion  off  the  air. 

Let  us  see  what  will  happen.  A  station  allows  John  Smith  to 
make  a  speech  in  support  of  the  candidacy  of  Tom  Jones.  The  only 
person  who  applied  for  permission  to  speak  against  Mr.  Jones  is 
James  Brown.  The  .station  knows  that  Brown’s  speech  is  likely  to 
be  packed  full  of  slander,  and  yet  it  has  got  to  put  him  on,  and  give 
him  as  much  time  as  it  gave  John  Smith,  and  it  cannot  exercise  the 
slightest  censorship  over  anything  he  may  say,  even  though  it  is 
jointly  liable  with  him  for  any  slanderous  utterance.  And  though 
it  may  try  to  safeguard  itself  by  making  him  sign  an  agreement  to 
hold  it  harmless  against  action  for  slander  or  libel,  his  sigrnature 
is  not  likely  to  be  worth  much,  and  if  he  refuses  to  sign  such  an 
agreement,  and  nobody  else  volunteers  to  speak  in  opposition  to 
the  candicacy  of  ISIr.  Jones,  the  station  has  got  to  let  James  Brown 
go  on  anyway.  Under  such  circumstances,  its  only  possible  pro¬ 
tection  Ls  to  keep  them  all  off  the  air. 

Just  one  other  point  regarding  section  315.  Paragraph  (c),  on 
page  59,  sets  up  certain  regulations  regarding  rates.  Most  of  us 
are  wholly  in  agreement  with  the  principle  that  rates  for  political 
talks  should  not  be  higher  than  the  rates  charged  for  any  other 
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type  of  program,  but,  considering  what  the  functions  of  this  new 
commission  are  to  be,  w'e  suggest  that  this  is  emphatically  a  sub¬ 
ject  for  commission  regulation  rather  than  for  special  legislation. 
Furthermore,  even  if  this  paragraph  may  have  had  ample  justifi¬ 
cation  a  year  ago,  the  real  need  for  it  has  since  disappeared,  owing 
to  the  provisions  of  the  code  of  fair  competition  under  which  all 
the  broadcasters  are  now  operating.  No  station  can  now  discrimi¬ 
nate  between  clients  by  charging  any  one  either  more  or  less  than 
the  published  card  rate  for  time. 

In  any  event,  we  urge  that  this  whole  matter  of  political  broad¬ 
casts  and  of  the  charges  made  therefor  is  for  the  new  commission 
to  investigate  and  study,  with  subsequent  action  by  Congress  if  the 
commission  shall  report  such  action  as  desirable  and  necessary.” 

This  criticism  was  considered  by  the  Senate  but  the  language  of  the  bill 
as  introduced  was  passed  by  the  Senate  without  amendment. 

The  House  passed  a  bill  which  left  the  Radio  Act  of  1927  unchanged, 
merely  transferring  the  duties  under  that  Act  to  the  newly  proposed 
Federal  Communications  Commission.  The  Conference  Committee  re¬ 
viewed  the  criticism  of  the  Senate  bill  and  as  to  Section  315  adopted  the 
House  bill  which  re-enacted  the  Radio  Act  of  1927. 

Since  1934  various  proposals^  have  been  made  for  modification  of 
the  provisions  of  Section  315  but  none  has  as  yet  been  accomplished.  All 
of  the  court  cases,  and  all  of  the  articles  on  the  subject,  have  thus  neiv 
essarily  been  written  in  the  light  of  the  existing  provisions  of  law  which 
have  remained  unchanged  for  the  past  eighteen  years. 

The  only  other  provision  of  the  Act  which  deals  with  censorship  is 
contained  in  the  following  language  of  Section  326  of  the  Communica¬ 
tions  Act  of  1934: 

§  326.  Censorship;  imleceni  language.  Nothing  in  this  chapter 
shall  be  understood  or  construed  to  give  the  Commission  the  power 
of  censoi-ship  over  the  radio  communications  or  signals  transmitted 
by  any  radio  station,  and  no  regulation  or  condition  shall  be  promul¬ 
gated  or  fixed  by  the  Commission  which  shall  interfere  with  the 
right  of  free  speech  by  means  of  radio  communication.  No  per¬ 
son  within  the  jurisdiction  of  the  United  States  shall  utter  any  ob¬ 
scene,  indecent,  or  profane  language  by  means  of  radio  communica¬ 
tion.  (June  19,  1934,  e.  652,  §  326,  48  Stat.  1091.) 

Section  326  is  an  identical  re-enactment  of  the  substantive  pro¬ 
visions  of  Section  29  of  the  Radio  Act  of  1927. 

The  exact  meaning  of  the  term  “censorship”  has  not  been  precisely 
raised  in  any  case.  In  KFKB  Broadcasting  Association  v.  Federal 
Radio  Commission,  47  F.  (2d)  670  (CCA,  D.  C.,  1931),  the  Court  had 

^  H.  R.  9229,  9230,  and  9231  and  H.  Res.  370  (74th  Cong.  1st.  Sess.). 
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^  before  it  an  appeal  by  a  radio  station  from  a  deeision  of  the  Federal 
Radio  Commission  denyinp:  its  application  for  a  renewal  of  a  broadcast- 
inp  station  license.  This  was  the  famous  Dr.  Brinkley  case.  The 
Court  said  (pape  672)  : 

(  It  is  apparent,  we  think,  that  the  business  is  impressed  with  a 

j  public  interest  and  that,  because  the  number  of  available  broad- 

[  castinp  frequencies  is  limited,  the  commission  is  necessarily  called 

upon  to  consider  tiie  character  and  quality  of  the  service  to  be 
-  rendered.  In  considerinp  an  application  for  a  renewal  of  the  lic- 

;  ense,  an  important  consideration  is  the  past  conduct  of  the  appli¬ 

cant,  for  “by  their  fruits  ye  shall  know  them.”  Matt.  VII:  20. 

\  Especially  is  this  true  in  a  case  like  the  present",  where  the  evidence 

clearly  justifies  the  conclusion  that  the  future  conduct  of  the  sta- 
1  tion  will  not  differ  from  the  past. 

!  Appellant  contends  that  the  attitude  of  the  commis.sion  amounts 

to  a  censorship  of  the  station  contrary  to  the  provisions  of  section 
I  29  of  the  Hadio  Act  of  1927  (47  USCA  §  109).  This  contention 

I  is  without  merit.  There  has  been  no  attempt  on  the  part  of  the 

I  commission  to  subject  any  part  of  appellant’s  broadcasting  matter 

to  scrutiny  prior  to  its  release.  In  considering  the  question  whe¬ 
ther  the  public  interest,  convenience,  or  necessity  will  be  served  by 
;  a  renewal  of  appellant’s  license,  the  commission  has  merely  exer- 

i  cised  its  undoubted  right  to  take  note  of  appellant’s  past  conduct, 

\  which  is  not  censorship. 

I  Thus,  when  the  C’ommLssion  reviews  past  programs  to  determine  the 
propriety  of  a  renewal  of  broadcasting  facilities  it  is  not  exerting  a  pow-. 
er  of  “ censorship ’ ’, 

j  The  following  legal  propositions  are  established  by  the  few  cases 

i  (listed  in  Appendix  2  hereof)  which  have  reached  appellate  courts: 

1.  The  broadcasting  of  defamatory  matter  over  the  air  constitutes 
libel  or  slander. 

;  2.  By  the  majority  view  it  is  libel.  The  chief  significance  of  this 

distinction  is  that  the  measure  of  damages  may  be  greater  for  libel 
than  for  slander. 

3.  The  radio  broadcasting  station  is  a  joint  participant  with  the 
speaker  in  broadcasting  the  defamatory  matter  and  is  jointly 
liable. 

4.  No  legal  significance  attaches  to  the  fact  that  the  statement 
is  made  without  the  radio  station’s  own  knowledge  or  consent. 

5.  The  liability  attaches  whether  the  statement  was  physically 
made  at  the  facilities  of  the  defendant  radio  station  or  was  received 
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by  it  through  chain  broadcasting  from  another  station  in  a  differ¬ 
ent  state. 

6.  The  defamation  is  committed  wherever  it  is  heard. 

7.  Suit  may  be  brought  in  the  state  of  origin  of  the  statement  or 
in  the  state  where  the  matter  was  re-transmitted,  or  presumably  in 
a  third  state  where  it  was  heard  by  others  if  the  defendants  are 
amenable  to  process. 

8.  The  law  of  defamation  of  the  particular  state  in  which  suit  is 
brought  is  controlling. 

9.  These  laws  differ  both  as  to  language  and  as  to  statutory  con¬ 
struction,  and  there  is  a  constant  procession  of  new  legislation  pro¬ 
posed  at  successive  sessions  of  the  various  state  legislatures. 

10.  The  present  result  is  that,  by  the  majority  view,  radio  sta¬ 
tions  are  subject  to  an  absolute  liability,  and  the  fact  that  they 
may  have  used  due  care  is  no  defense. 

The  following  factual  statements  are  likewise  believed  to  be  true : 

1.  Radio  broadcasting  is  a  private  enterprise  in  this  country 
conducted  for  profit  by  commercial  companies. 

•  2.  It’  is  subject  to  comprehensive  Federal  regulations  and,  in 
varying  degree,  to  state  and  local  regulations. 

3.  Its  licenses  are  subject  to  periodic  renewal  gauged  by  the 
standard  of  the  extent  to  which  the  use  of  its  facilities  has  ser\ed 
the  “public  interest,  convenience  or  necessity’'. 

4.  The  progressive  interpretation  of  this  standard  has  imposed 
upon  managerial  discretion  a  desire  to  conform  to  the  public  wishes 
by  furnishing  such  educational,  cultural,  and  informative  pro¬ 
grams  as  w’ill  contribute  to  the  satisfaction  of  these  standards. 

5.  In  a  democratic  country  such  as  ours  the  discussion  of  public 
questions  is  the  life  blood  of  our  progress  toward  good  govern¬ 
ment.  This  has  been  true  from  the  earliest  colonial  days  of  a  town 
meeting  down  to  the  present  days  of  a  radio  town  meeting.  It  has 
likewise  been  true  from  the  earliest  days  of  stump  speakers  on 
Tory  and  Whig  platforms  down  through  the  celebrated  Lincoln- 
Douglas  debates  to  our  present  radio  debates  between  competing 
candidates  for  all  forms  of  both  high  and  modest  public  office. 

6.  In  the  excitement  of  public  debate,  particularly  before  a  large 
and  enthused  partisan  audience,  there  is  grave  human  temptation 
to  utter  words  which  under  more  temperate  conditions  would  not 
be  spoken. 

7.  Radio  broadcasting  amplifies  by  many-fold  the  dimensions  of 
the  audience  capable  of  hearing  such  remarks. 
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8.  These  remarks  may,  and  in  the  relatively  few  cases  which  have 
reached  the  appellate  courts  do,  exceed  such  privilege  as  is  accord¬ 
ed  the  discussion  of  public  matter,  and  have  been  held  actionable 
defamation. 

9.  The  innocent  victim  of  defamation  may  suffer  very  substan¬ 
tial  and  almost  irreparable  injury. 

10.  While  technically  the  radio  broadcasting  station  has  the  elec¬ 
trical  facilities  to  terminate  the  broadcast  on  the  air,  frequently 
the  defamatory  statement  is  uttered  in  a  fraction  of  a  second  and 
transmitted  on  to  the  air  with  the  attendant  damage  already  done 
before  it  can  be  averted. 

11.  The  radio  broadca-sting  station  is  held  as  a  matter  of  law  as 
well  as  of  fact  to  be  a  participant  with  the  wrongful  speaker. 

A  review  of  these  legal  principles  and  factual  precepts  raises  a 
question  that  is  primarily  one  of  policy.  Assuming  a  libelous  statement 
has  been  made,  upon  whom  shall  the  burden  fall  f  It  is,  of  course,  obvi¬ 
ous  that  the  wrong-doer,  that  is,  the  speaker,  is  always  accountable.  But 
from  a  practical  point  of  view’  the  problem  gains  significance  where 
the  wrong-doer  has  limited  or  negligible  means  and  the  radio  broad- 
ca.sting  .station  is  joined  as  a  defendant  in  order  to  assure  satisfaction 
of  the  judgment. 

What  are  the  policy  considerations?  One  theory  is  that  radio  sta¬ 
tions  are  in  business  for  profit,  and  do  generally  earn  substantial  profit, 
including  remuneration  for  the  use  of  their  facilities  by  rival  political 
candidates,  and  that  they  should  likewise  a.ssume  at  their  peril  the 
burden  of  po.s.sible  liability  if  any  speaker  utters  defamatory  matters. 
A  second  theory  asserts  that  the  radio  station  is  merely  supplying  its 
physical  facilities  just  as  the  owner  of  a  town  hall  might  do  and,  hence, 
.should  not  be  liable  for  what  goes  on  at  the  town  meeting.  A  third 
theory  as.serts  that  since  the  successive  federal  acts  have  denied  to  the 
radio  station  any  right  of  censorship,  the  station  is  placed  in  the  posi¬ 
tion  of  being  helpless  to  avert  injury  if  it  tries  to  conform  to  its  inter¬ 
pretation  of  standards  of  “public  interest,  convenience  or  necessity” 
by  making  its  facilities  available  to  rival  political  candidates.  A  fourth 
theory  asserts  that  the  wrong-doer  has  injured  an  innocent  victim  and 
that  the  victim  should  not  be  precluded  from  recovery  solely  because  of 
the  absence  of  intentional  wrong-doing  on  the  part  of  the  broadcasting 
station.  The  following  discussion  presents  no  occasion  to  review  these 
various  suggested  theories.  They  have  been  ably  expounded  in  the 
cited  articles. 

As  a  practical  matter  and  notwithstanding  interpretations  which 
may  be  placed  upon  the  censorship  provision  of  section  315,  radio  broad¬ 
casting  stations  have  generally  taken  several  steps  to  mitigate  potential 
liability: 
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1.  Where  a  political  speech  is  to  be  delivered  from  manuscript, 
many  stations  require  that  the  manuscript  be  submitted  a  designated 
number  of  hours  prior  to  broadcast.  Its  contents  are  then  reviewed  by 
one  of  the  managing  officers  or  attorneys  of  the  broadcasting  station  to 
determine  the  presence  of  any  defamatory  statements. 

2.  If  any  statements  are  believed  to  be  defamatory  these  state¬ 
ments  are  deleted  from  the  manuscript  copy  and  the  prospective  political 
candidate  speaker  advised  that  the  facilities  will  be  made  available  only 
if  he  agrees  to  the  deletion  of  such  statements. 

3.  In  undertaking  such  an  act  of  self-protection,  the  radio  station 
seeks  concurrently  to  adhere  to  the  spirit  of  those  provisions  of  the  law 
which  expressly  provide  that  there  shall  be  no  censorship.  It  requires 
deletion  on  the  theory  that  the  removal  of  actionable  defamatory  words 
does  not  constitute  censorship.  No  attempt  should  be  made  to  influence 
in  any  way  the  content  or  context  of  speeches  dealing  with  conflicting 
principles  or  conflicting  expressions  of  opinion  on  public  matters  so  long 
as  actionable  defamatory  language  is  not  used. 

4.  As  a  condition  precedent  to  making  radio  facilities  available  to 
a  'prospective  speaker,  the  radio  station  in  many  instances  retjuires  a 
written  agreement.  Copies  of  tw’o  such  agreements  are  set  forth  below^. 

5.  Some  radio  stations  have  also  written  insurance  contracts  with 
companies  indemnifying  them  against  liability  for  defamatory  state¬ 
ments.  Generally  these  insurance  policies  condition  their  liability  upon 
the  radio  station  first  having  obtained  a  signed  agreement  of  the  form 
indicated  above  and,  second,  having  undertaken  to  review  the  manu¬ 
script  to  delete  any  matters  believed  by  it  to  lie  actionable  defamation. 

6.  In  many  states  supplementary  legislation  has  been  passed.  The 
following  1935  statute  of  the  State  of  Washington  is  an  e.xample: 

Section  1.  That  section  2424  Remington’s  Revised  Statutes  l)e 
and  the  same  is  hereby  amended  to  read  as  follows: 

2424.  Every  malicious  publication  by  writing,  printing,  picture, 
effigy,  sign,  radio  broadcasting  or  which  shall  in  any  other  manner 
transmit  the  human  voice  or  reproduce  the  same  from  records  or 
other  appliances  or  means,  which  shall  tend: — 

(1)  To  expose  any  living  person  to  hatred,  contempt,  ridicule 
or  obloquy,  or  to  deprive  him  of  the  benefit  of  public  confidence  or 
social  intercourse;  or 

(2)  To  expose  the  memory  of  one  decea.sed  to  hatred,  contempt, 
ridicule  or  obloquy ;  or 

(3)  To  injure  any  person,  corporation  or  as-sociation  of  persons 
in  his  or  their  business  or  occupation,  shall  be  libel.  Every  person 
who  publishes  a  libel  shall  be  guilty  of  a  gross  misdemeanor. 


♦See  Appendix  3. 
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§  2427,  Liabilities  of  editors  and  others.  Every  editor  or  pro¬ 
prietor  of  a  book,  newspaper  or  serial,  and  every  manager  of  a  co¬ 
partnership  or  corporation  by  which  any  book,  newspaper  or  serial 
is  issued,  is  chargeable  with  the  publication  of  any  matter  contained 
in  any  such  book,  newspaper  or  serial,  and  every  owner,  operator, 
proprietor  or  person  exercising  control  over  any  broadcasting  sta¬ 
tion  or  reproducing  record  of  human  voice  or  who  broadcasts  over 
the  radio  or  reproduces  the  human  voice  or  aids  or  abets  either  di¬ 
rectly  or  indirectly  in  such  broadcast  or  reproduction  shall  be 
chargeable  with  the  publication  of  any  matter  so  disseminated : 
Provided,  That  in  any  prosecution  or  action  for  libel  it  shall  be  an 
absolute  defense  if  the  defendant  shows  that  the  matter  complained 
of  was  published  without  his  knowledge  or  fault  and  against  his 
wishes  by  another  who  had  no  authority  from  him  to  make  such 
publication  and  was  promptly  retracted  by  the  defendant  with  an 
equal  degree  of  publicity  upon  written  request  of  the  complainant. 

This  act  was  further  supplemented  in  1943'  as  follows: 

Chap.  14.  Broadcasting  Defamatory  Matter 
Over  Radio  Stations. 

§998-1.  Liability  of  owner  or  operator.  Where  the  owner,  lic¬ 
ensee,  or  operator  of  a  radio  or  television  broadcasting  station,  or 
the  agents  or  employees  thereof,  has  required  a  person  speaking 
over  said  .station  to  submit  a  written  copy  of  his  script  prior  to  such 
broadca.st  and  has  cut  such  speaker  off  the  air  as  soon  as  reasonably 
possible  in  the  event  such  speaker  deviates  from  such  writ¬ 
ten  script,  said  owner,  licen.see,  or  operator,  or  the  agents  or  em¬ 
ployees  thereof,  shall  not  be  liable  for  any  damages,  for  any  defama¬ 
tory  statement  published  or  uttered  by  such  person  in  or  as  a  part 
of  such  radio  or  television  broadcast  unless  such  defamatory  state¬ 
ments  are  contained  in  said  written  script. 

§998-2.  Speaker’s  liability  not  limited.  Nothing  herein  contained 
shall  be  construed  as  limiting  the  liability  of  any  speaker  or  his 
sponsor  or  spon-sors  for  defamatory  statements  made  by  such  speak¬ 
er  in  or  as  a  part  of  any  such  broadcast. 

§998-3.  Existing  causes  of  action  not  affected.  This  act  shall 
not  be  applicable  to  or  affect  any  cause  of  action  existing  at  the 
time  this  act  becomes  effective.” 

In  approximately  twenty-five  years  of  radio  broadcasting  and 
eighteen  years  of  Federal  regulation  under  .a  statute  which  as  to  censor¬ 
ship  and  political  speeches  has  remained  unchanged,  the  very  small 
number  of  cases  which  have  reached  the  appellate  courts  supports  a  con- 


®  Remington  Revised  Statutes  (Wash.)  1943  Supplement. 
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elusion  that  the  risk  of  liability  is  more  potential  than  actual.  How¬ 
ever,  this  conclusion  does  not  take  account  of  the  number  of  cases  which 

have  not  been  appealed;  or  those  that  have  been  settled  out  of  Court; 

or  the  fact  that,  during  political  campaigns,  frequent  suits  have  been 

filed  but  allowed  to  die  after  the  campaign  was  concluded;  or  does  it 

indicate  the  degree,  if  any,  to  which  radio  stations  both  small  and  large 
may  have  availed  themselves  of  the  statutory  right  under  Section  315 
to  decline  to  accept  any  political  speech  by  a  particular  candidate  for 
fear  of  being  embroiled  in  a  defamation  action  through  words  uttered 
either  by  the  candidate  or  by  his  prospective  rival  who  would  demand 
like  access  to  the  air ;  or  the  degree  to  which  the  problem  has  been  miti¬ 
gated  in  various  states  by  the  practical  steps  taken  by  radio  stations  or 
the  particular  legislation  enacted  in  each  state  since  the  Sorenson  deci¬ 
sion.® 

But  the  instant  Federal  problem  is  not  so  much  one  of  determinir" 
who  is  best  able  to  bear  the  obligation  once  a  defamator\’  statement  is 
made  as  it  is  one  of  seeking  to  make  the  best  possible  utilization  of 
commercial  radio  broadcast  facilities  so  as  to  provide  the  most  liberal 
discussion  of  public  problems  today  and  in  the  days  to  come.  Addressing 
this  inquiry  specifically  to  the  problem  at  hand  the  following  sugges¬ 
tions  of  future  policy  are  made: 

1.  Amend  Section  315  of  the  Communications  Act  of  1934  so  as  to 
make  it  clear  that  radio  stations  may  with  propriety  undertake  to  re¬ 
view  the  manuscripts  of  political  candidates  to  delete  actionable  de¬ 
famatory  or  indecent  matter  while  preserving  at  the  same  time  the  de¬ 
sired  freedom  from  censorship.  The  following  tentative  language  is 
suggested  subject  to  such  further  clarification  and  improvement  as 
may  be  desired: 

“Section  315  of  the  Communications  Act  of  1934,  (47  U.  S.  C.  A. 
315),  is  hereby  amended  by  inserting  before  the  last  sentence  there¬ 
of  the  following:  ^Provided  further,  That  such  licensee  shall  have 
a  right,  within  a  rea.sonable  time  prior  to  the  delivery  of  the  pro¬ 
posed  material  to  require  its  submission  in  manuscript  form,  to  ex¬ 
amine  said  manuscript,  and  to  require  the  deletion  therefrom  of 
any  words  which  it  believes  in  good  faith  to  constitute  a  violation  of 
Sec.  326,  as  amended,  of  this  Act.  The  Commission  shall  make 
rules  and  regulations  governing  adherence  to  this  requirement.’  ’’ 

2.  Amend  Section  326  of  the  Communications  Act  (47  U.  S.  C.  A. 
326)  by  striking  out  the  la.st  sentence  thereof  and  substituting  the 
following : 

“It  shall  be  unlawful  for  any  person  within  the  jurisdiction  of  the 
United  States  to  use  the  radio  broadcasting  facilities  of  any  licensee 
for  the  purpose  of  uttering  any  actionable  defamatory  statements  or 

®See  Appendix  2  for  citation  of  this  and  other  cases. 
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any  obscene,  indecent  or  profane  lan^ua$;e  by  means  of  radio  com¬ 
munication.  The  term  actionable  defamatory  statement  as  used 
herein  shall  be  interpreted  in  accordance  with  the  decisions  of  the 
state  and  Federal  courts  of  the  United  States,  and  the  American 
Law  Institute,  Restatement  of  the  Law,  Volume  3,  Defamation.” 

3.  The  National  Conference  of  Commissioners  on  Uniform  State 
Laws  should  be  requested  to  prepare  a  Uniform  Civil  and  Criminal  Ra¬ 
dio  Defamation  Act  for  recommendation  and  enactment  by  the  respect¬ 
ive  states. 

It  is  recognized  that  these  three  recommendations  will,  if  accept¬ 
able,  take  time  to  achieve.  However,  they  should  accomplish,  when  en¬ 
acted,  the  following  objectives : 

1.  Clarify  the  legal  right  of  the  radio  station  to  protect  itself 
against  potential  defamation  suits  by  deletion  of  defamatory  matter  in 
a  proposed  manuscript  and  by  entering  into  agreements  of  the  types  now 
commonly  made  with  potential  applicants  for  radio  time. 

2.  Tend  to  eliminate  potential  defamatory  statements  made  by  fi¬ 
nancially  irresponsible  persons  through  the  subjection  of  a  speaker  to 
criminal  liability  under  Federal  .statutes  and  to  Federal  prosecution  for 
any  such  statement.  The  prohibition  in  Section  326,  amended  as  pro¬ 
posed,  would  result  in  liability  to  a  $10,000  fine  and  a  two-year  imprison¬ 
ment  under  Section  501.  Cf.  Duncan  v.  P.  S.  (1931),  48  F.  (2d)  128. 
It  is  believed  that  vigorous  and  impartial  prosecution  of  violations  by 
the  respective  United  States  attorneys  would  tend  to  minimize  the  harm 
suffered  by  innocent  persons  and  at  the  same  time  avoid  any  effective 
abridgement  of  the  civil  liberties  and  rights  of  free  speech  which  should 
be  cherished  and  protected  to  preserve  this  democracy. 

3.  The  promulgation  and  adoption  of  a  Uniform  Civil  and  Criminal 
Radio  Defamation  Act  would  invoke  similar  sanctions  in  the  respective 
states,  and  at  the  same  time  tend  to  crystallize  and  clarify  the  law  as  to 
actionable  defamatory  statements  so  as  to  avoid  infringement  upon  the 
limited  privilege  of  comments  and  criticism  with  respect  to  the  perfor¬ 
mance  of  public  duty.  Pending  the  date  of  widespread  enactment  of 
such  a  uniform  act,  it  is  recommended  that  the  term  “actionable  defama¬ 
tory  statements”  should  be  construed  to  mean  the  present  court  deci¬ 
sions  and  the  interpretation  of  the  American  Law  Institute  in  its  Re¬ 
statement  of  the  Law,  Torts,  Defamation,  Volume  3  (1938). 
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Rev.  57. 

Seitz,  Radio  Stations’  Responsibility  for  Extemporaneous  Defamation:  A  Replv 
(1941),  25  Marq.  L.  Rev.  192. 

Restatement  of  the  Law,  Torts.  Vol.  3,  (1938)  Sec.  558  et  seq. 

Note  (1939)  15  Ind.  Law  Journal  154. 

(19^)  38  Mich.  Law  Rev.  415. 

Haley,  Law  on  Radio  Programs  (1937),  5  Geo.  Wash.  L.  Rev.  157,  171. 

Keller,  Federal  Control  of  Defamation  by  Radio  (1936),  12  Notre  Dame  Lawyer 
15,  134. 

Bellows,  The  Threat  of  Libel  and  Slander  Laws  (1935),  8  Broadcasting  .Magazine  17. 
Davis,  Law  of  Radio  Communication  (1930— 2nd  Ed.). 

Graham.  Defamation  and  Radio  (1937),  12  Wash.  L.  Rev.  282. 
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(SAMPLE  I) 

APPLICATION  POR  RADIO  BROADCASTING 

To  THE  . .  BROADCASTING  COMPANY. 

(Operator  of  Station) 


(Call  Letter)  (City)  (State) 

The  undersigned  hereby  applies  for  the  use  of  time  for  broadcasting  over  the 
facilities  of  Radio  Station  .  on  the  terms  and  conditions  herein¬ 

after  set  forth. 

The  nature  of  the  broadcasting  to  be  . . . 

. .  for  a  period  of . 

beginning  .  .  And  the  undersigned  agrees  to  pay  therefor  the  sum 

of  $  .  station  charge  for  each  minute  program  . 

It  is  agreed  that  such  broadcasting  time  is  for  the  exclusive  use  of  the  under¬ 
signed  and  cannot  be  used  by  any  other  person. 

The  undersigned  agrees,  upon  request  therefor,  to  furnish  to  the . 

Broadcasting  Q)mpany  written  manuscript  of  the  subject  matter  to  be  broadcast 
at  least  hours  before  the  presentation  of  such  program  and  in 

the  presentation  thereof  to  follow  exactly  the  manuscript  so  submitted  and  ap¬ 
proved. 

The  undersigned  agrees  in  the  presentation  of  the  said  broadcasting  over  the 
facilities  of  station  to  utter  no  slanderous,  libelous,  defamatory, 

obscene,  profane  or  indecent  language;  that  the  subject  matter  of  said  broadcasting 
program  will  not  violate  any  law.  right  or  practice  relating  to  trademarks,  trade 
names,  unfair  competition,  copyrights,  patents,  libel  or  slander  of  persons,  business 
or  property  right  or  title  and  agrees  to  hold  the  Broadcasting 

G)mpany,  its  agents  and  employees,  harmless  by  reason  of  any  loss,  damage  or  in¬ 
jury  caused  by  or  from  the  breach  of  any  such  law,  right  or  practice. 

If  it  shall  be  determined  that  any  of  the  language  set  forth  in  the  manuscript 
submitted  by  the  undersigned  is  objectionable,  in  that  it  may  subject 
Broadcasting  Company  to  legal  liability  if  uttered  and  published,  it  is  agreed  that 
such  objectionable  matter  shall  be  eliminated  and  shall  not  be  broadcast. 

Nothing  herein  contained  shall  be  construed  or  considered  as  an  obligation  or 
requirement  on  the  part  of  the  Broadcasting  Company  to  accept, 

approve,  amend,  delete  or  reject  all  or  any  part  of  the  matters  submitted  to  be  so 
broadcast,  and  the  undersigned  assumes  full  and  exclusive  responsibility  therefor. 

It  is  further  agreed  that  the  Broadcasting  Company,  in  its 

discretion  and  without  liability,  may  take  a  part  or  all  of  the  time  allotted  to  anv 
broadcast  programs  provided  for  herein  for  special  events  of  importance,  or  for  any 
cause  or  reason  whatsoever  that  may  appear  to  it  to  be  in  the  public  interest  and 
shall  appear  necessary  in  the  discharge  of  its  duties  and  obligations  as  a  licensee 
of  radio  broadcasting  facilities,  and  it  is  agreed  that  the  Broad¬ 

casting  Company  will  not  be  liable  to  the  undersigned,  except  to  the  extent  of 
allowing  a  pro  rata  reduction  in  the  charge  for  the  facilities  referred  herein:  and 

it  is  also  agreed  that  the  .  Broadcasting  Company  will  not  be  liable 

for  any  temporary  failure,  impairment,  delay  or  for  failure  or  inability  to  furnish 
facilities  for  broadcasting  due  to  causes  beyond  its  control. 

The  within  application  for  broadcasting  time  and  all  contracts  and  agreements 
hereunder  shall  be  subject  to  the  terms  and  conditions  imposed  by  Federal.  State, 
and  municipal  law,  regulation,  or  authority  now  in  effect  or  hereinafter  imposed. 

Accepted  by  Station  . .  . 

.  Broadcasting  Company 

By  .  Date  . 
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Rejected  by  Station  .  for  Broadcasting  Company 

the  following  reasons: 

.  By  . 


(SAMPl.E  II) 

Agreement 

WHEREAS:  In  spite  of  the  provision  of  the  Federal  Q)mmunications  Act 
which  forbids  broadcast  stations  to  censor  talks  by  or  for  political  candidates,  it 
has  been  held  by  some  courts  that  broadcasting  stations  are  responsible  for  libel 
or  slander  contained  in  such  talks;  and 

WHEREAS:  The  undersigned  has  applied  to  Broadcast¬ 

ing  Company,  hereafter  known  as  the  Company,  owning  and  operating  Radio 

Station  .  ,  hereafter  known  a<  the  Station,  for  time  on  the  air  to 

be  devoted  to  talks  by  or  for  .  a  candidate 

for  . ; 

NOW,  THEREFORE,  IT  IS  AGREED:  That,  in  consideration  of  the  accept¬ 
ance  of  such  application,  the  undersigned  will  hold  said  Company  and  said  Station 
harmless  from  any  and  all  liability  and  expense  of  any  kind  or  character  which 
may  arise  by  reason  of  any  claimed  libel  or  slander  contained  in  such  talk  or  talks, 
whether  actual  and  real  or  not.  and  will  defend  said  Q)mpany.  any  or  all  of  its 
officers  and  employees,  and  said  Station,  against  any  suit  or  action  which  rnay  be 
brought  against  them  or  any  of  them  based  upon  any  such  claims,  and  will  pay 
any  final  judgment  rendered  by  reason  thereof,  and  all  costs,  expenses  and  attor¬ 
neys’  fees  arising  therefrom,  or  caused  thereby. 

The  undersigned  further  agrees  that  said  Company  and  said  Station,  in  the 
event  any  claim  of  libel  or  slander  shall  be  made  shall  have  the  right  to  settle  and 
compromise  such  claim  on  such  terms  as  it  or  they  shall  see  fit,  and  shall  have  the 
right  to  make  such  retraction  or  retractions  over  said  radio  station,  or  in  any 
other  form  as  they  shall  deem  proper;  and  the  undersigned  will  pay  any  amount 
required  to  effect  such  settlement  or  compromise. 

The  undersigned  further  agrees  that  said  Company  shall  have  the  right  to 
select  its  own  attorney  or  attorneys  to  compromise  any  claim  or  claims  arising, 
and  to  defend  any  suit  or  action  brought,  and  that  the  fees  of  such  attorneys  shall 
be  covered  hereby  and  paid  by  the  undersigned. 

The  undersigned  further  agrees  that  all  radio  talks  referred  to  herein  shall  be 
made  from  written  manuscripts,  with  duplicate  copy  supplied  to  said  Station  at 
the  time  said  talk  of  talks  go  on  the  air,  that  there  will  be  no  deviation  from  said 
manuscript,  and  that  the  copy  so  supplied  to  said  Radio  Station  shall  be  retained 
by  it. 

In  the  event  of  any  attempted  deviation  from  said  written  manuscript,  said 
Station  is  authorized  to  cut  off  the  speaker  until  return  is  made  to  such  written 
manuscript,  but  nothing  in  this  paragraph  contained  shall  relieve  from  liability  for 
payment  for  radio  time  nor  shall  any  such  cut-off  by  said  radio  station  relieve  the 
undersigned  from  any  of  the  provisions  of  this  agreement. 

This  agreement  is  supplemental  to  the  actual  broadcasting  contract  fixing 
time  on  the  air,  terms  of  payment,  etc.,  and  shall  be  construed  with  and  as  a  part 
of  said  regular  radio  broadcasting  contract. 

Dated  this  .  day  of  . .  19 . 
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The  Use  of  Radio  Facilities  for  the  Discussion  of 
Controversial  Public  Issues 

Maurice  M.  Jansky* 

The  decision  of  tJie  Federal  Communications  (-oramission  in  In  Re 
United  Broadfasting  Com  pang  WHKC  decided  June  26,  1945,  presents 
once  a^ain  in  a  sliar|HT  focus  the  vexing  problem  of  the  responsibility  of 
a  licensee  to  use  his  facilities  for  the  presentation  of  opposing?  views  on 
public  questions.  This  problem  has  become  so  intertwined  with  indi¬ 
vidual  and  "roup  concepts  of  the  meaninf?  of  such  phrases  as  “free 
speech”,  “free  radio”,  and  “public  interest”  that  the  natural  inclina¬ 
tion  of  the  broadcaster  has  been  to  limit  his  responsibility  by  refusin" 
to  permit  the  use  of  liis  facilities  for  such  purposes.  This  is  both  an 
understandable  and  a  lamentable  situation. 

The  instant  proeeediii"  arose  from  a  petition  filed  by  the  IJAW-CIO 
directed  apain.st  the  Commission’s  action  "ranting  the  application  of 
WIIKC  for  renewal  of  license.  The  petition  alleged  that  WHKC  was 
throttling  free  speech  and  not  operating  in  the  public  interest  for  the 
following  reasons: 

(a)  The  station  had  a  policy  not  to  permit  the  sale  of  time  for  pro¬ 
grams  which  solicit  membership,  discuss  controversial  subjects, 
race,  religion,  and  politics. 

(b)  The  station  did  not  apply  this  practice  uniformly,  but  on  the 
contrary  applied  that  policy  “strictly  to  those  with  whom  the 
management  of  Station  WIIKC  disagreed,  including  petition¬ 
ers,  and  loosely  or  not  at  all  with  respect  to  others.” 

(c)  The  station  unfairly  censored  scrijits  submitted  by  petitioners. 

After  a  lengthy  trial  of  the  issues  set  U[)  by  the  petition  and  the 
station’s  answer,  the  UAW-CIO  and  Station  WIIKC  joined  in  a  motion 
to  dismiss  the  petition  setting  forth  the  following  agreed  statement: 

“The  record  of  the  hearing  discloses  that  Station  WHKC  in  the 
past  had  pursued  a  policy  which  it  believed  to  be  in  the  best  inter¬ 
ests  of  the  public  and  at  no  time  did  the  Station  believe  that  the 
application  of  this  policy  was  contrary  to  the  interests  of  labor. 
The  record  testimony  further  discloses  that  at  the  time  of  the  hear¬ 
ing  the  station  enunciated  a  revised  policy  which  it  had  adopted 
prior  to  the  hearing  and  which  it  intends  to  follow  in  the  future. 
This  policy  is  as  follows: 

“(a)  It  will  be  the  future  policy  of  Station  WHKC  to  consider 
each  request  for  time  solely  on  its  individual  merits  without  dis- 

•  Graduate  College  of  Electrical  Engineering  and  the  School  of  Law  of  the 
University  of  Wisconsin;  member  of  the  Bars  of  the  State  of  Wisconsin  and  the 
•District  of  Columbia. 
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criminations  and  without  prejudice  because  of  the  identity  of  the 
personality  of  the  individual,  corporation  or  or»ranization  desiring 
such  time. 

“(b)  With  respect  to  public  issues  of  a  controversial  nature,  the 
station’s  policy  will  be  one  of  open-mindedness  and  impartiality. 
Requests  of  all  individuals,  groups  or  organizations  will  of  necessity 
have  to  be  considered  in  the  light  of  the  contribution  which  their 
use  of  time  would  make  toward  a  well-balanced  program  schedule, 
which  the  station  will  try  at  all  times  to  maintain  in  the  interest  of 
the  people  it  serv'es. 

“(c)  Station  WIIKC  will  make  time  available,  primarily  on  a 
sustaining  basis,  but  also  on  a  commercial  basis,  for  the  full  and 
free  discussion  of  issues  of  public  importance,  including  contro¬ 
versial  issues,  and  dramatizations  thereof,  in  order  that  broadcast¬ 
ing  may  achieve  its  full  possibilities  as  a  significant  medum  for  the 
dissemination  of  news,  ideas  and  opinions.  And,  in  doing  so,  there 
wll  be  no  discrimination  between  busin^.ss  concerns  and  non-profit 
organizations  either  in  making  time  available  or  restricting  the  use 
of  such  time.  Non-profit  organizations  will  have  the  right  to  pur¬ 
chase  time  for  solicitation  of  memberships. 

“(d)  Station  WIIKC  will,  if  it  refuses  time  for  public  discus¬ 
sion,  do  so  in  writing  showing  reasons  for  such  denial  to  the  extent 
that  requests  for  time  are  made  in  writing. 

“  (e)  The  censorship  of  scripts  is  an  evil  repugnant  to  the  Ameri¬ 
can  tradition  of  free  speech  and  a  free  press,  w’hether  enforced  by 
.a  government  agency  or  by  a  private  radio  station  licensee.  Broad¬ 
casts  by  candidates  for  public  office  may  not  be  cen.sorcd  under  the 
law.  But  as  to  all  other  broadcasts.  Station  WIIK(’  will  not  censor 
scripts,  or  delete  any  matter  contained  in  them,  except  for  reasons 
which  it  believes  to  be  in  accordance  with  the  law  and  existing  regu¬ 
lations  as  set  forth  in  its  Statement  of  Policy  and  as  explained  and 
interpreted  in  the  record  testimony.  In  the  light  of  future  expe¬ 
rience  this  policy  may  be  changed  through  action  hy  the  courts,  the 
legislature  or  by  rules  of  government  bodies  having  jurisdiction 
over  particular  subject  matter.  It  will  be  the  policy  of  the  station 
to  adjust  its  practices  to  such  changes,  reflecting  at  all  times  the 
tolerance  which  the  interest  of  the  public  renders  e.ssential. 

“(f)  The  station  will  see  that  its  broadcasts  on  controversial 
issues,  considered  on  an  overall  basis,  maintain  a  fair  balance  among 
the  various  points  of  view,  i.e.,  over  the  weeks  and  months  it  will 
maintain  such  a  balance  with  respect  to  local  and  network  pro- 
Mayflower  Broadcasting  Company,  8  FCC  338).  The  Commission 
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“The  parties  believe  that  the  above  statement  of  policy  properly 
sets  forth  the  duties  of  a  licensee  under  the  Communications  Act 
of  1934  with  respect  to  the 'availability  of  time  for  discussion  of 
issues  of  public  importance,  the  censorin«r  of  scripts  by  licensees, 
and  tbe  maintenance  of  an  overall  profrram  balance.” 

In  its  decision  {?rantiujr  the  motion  to  dismiss  the  Commission  em¬ 
braced  the  statement  of  policy  above  set  forth  in  the  followin"  lan"uaf?e: 

“The  agreed  Statement  of  Policy  submitted  by  the  parties  herein 
appears  to  set  forth  fjenerally  a  fair  and  non-discriminatory  policy 
which  WIIKf’,  the  licensee,  has  undertaken  to  .apply  to  the  presen¬ 
tation  of  controversial  public  issues  and  to  the  solicitation  of  mem¬ 
bership  by  non-profit  or<ranizations  in  the  maintenance  of  overall 
program  balance.” 

It  is.  however,  other  statements  contained  in  the  decision  of  the 
Commission  that  pive  pause  to  the  lawyer  and  to  the  broadcaster.  These 
other  statements,  thouph  they  are  in  the  way  of  dicta  since  they  were 
not  necessary  to  the  decision  in  the  ease,  are  of  importance  and  must  be 
considered  by  the  lawyer  as  well  as  by  the  station  operator.  On  the 
question  of  the  use  of  radio  facilities  for  the  tliseussion  of  controversial 
public  questions  the  Commission  made  this  obser\'ation : 

“Xo  sinple  or  e.xact  rule  of  thumb  for  providiup  time,  on  a  non- 
di.scriminatory  basis,  can  be  stated  for  application  to  all  situations 
which  may  arise  in  the  operation  of  all  stations.  The  Commission, 
however,  is  of  the  opinion  that  the  operation  of  any  station  under 
the  extreme  prinriptes  that  no  time  shall  he  sold  for  the  discussion 
of  controversial  public  issues  and  that  only  charitable  organizations 
and  certain  commercial  interests  may  solicit  memberships  is  incon¬ 
sistent  with  the  concept  of  public  interest  established  by  the  Com¬ 
munications  Act  as  the  criterion  of  radio  regidation  (CF  in  re  the 
Mayflower  Itroadcastinp  (’ompany,  8  F’CC  388).  The  Commis.sion 
recopnizes  that  pood  propram  balance  may  not  permit  the  sale  or 
donation  of  time  to  all  who  may  seek  it  for  such  purposes  and  that 
difficult  problems  callinp  for  careful  judsrment  on  the  part  of 
station  manapement  may  he  involved  in  decidinp  amonp  applicants 
for  time  when  all  cannot  be  accomodated.  However,  competent 
manapement  should  be  able  to  meet  such  problems  in  the  public 
interest  and  with  fairness  to  all  concerned.  The  fact  that  it  places 
an  arduous  task  on  manaeemeut  should  not  be  made  a  reason  for 
evadinp  the  issue  by  a  strict  rule  against  the  sale  of  time  for  any 
programs  of  the  type  mentioned.”  (Italics  supplied) 

The  Commis.sion  in  discussing  the  question  called  attention  to  its 
decision  in  1941  in  In  Re  Mayflower  Broadcasting  Company,  8  FCC 
338.  The  following  statement  is  to  be  found  in  that  decision : 
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“Freedom  of  speech  on  the  radio  must  be  broad  enough  to  provide 
full  and  equal  opportunity  for  the  presentation  to  the  public  of  all 
sides  of  public  issues.  Indeed,  as  one  licensed  to  operate  in  a  pub¬ 
lic  domain  the  licensee  has  assumed  the  obIi<ration  of  pre.sentiiig  all 
sides  of  important  public  questions,  fairly,  objectively  and  without 
bias.  .The  public  interest — not  the  private — is  paramount.  These 
requirements  are  inherent  in  the  conception  of  public  interest  set 
up  by  the  (’ommunications  Act  as  the  criterion  of  re^nlation.  And 
while  the  day  to  day  decisions  applyiiijr  these  requirements  are  the 
licensee’s  responsibility,  the  ultimate  dutj'  to  review  irenerally  the 
course  of  conduct  of  the  station  over  a  period  of  time  and  to  take 
appropriate  action  thereon  is  vested  in  the  Commission.’’ 

If  the  quotation  from  the  Commission’s  decision  in  the  instant  pro¬ 
ceeding  be  laid  along  side  that,  above  given,  from  the’ Mayflower  case, 
it  would  appear  that  there  has  been  one  distinct  advancement  in  the 
Commission’s  analysis  of  this  problem.  The  Mayflower  case  represents 
an  all-inclusive  pronouncement  on  the  (|uestion  of  using  the  facilities  of 
radio  stations  for  the  presentation  of  views  on  controversial  public 
questions.  In  the  Mayflower  case  the  (’oinmission  said : 

“Indeed,  as  one  licen.sed  to  operate  in  a  public  domain  the  licensee 
has  assumed  the  obligation  of  presenting  all  sides  of  important  pub¬ 
lic  questions,  fairly,  objectively  and  without  bias.  The  public 
intere.st — not  the  private — is  paramount.’’ 

The  Commission  in  that  ea.se  then  concluded  that: 

“  •  •  •  •  the  ultimate  duty  to  review  generally  the  course  of  con¬ 
duct  of  the  station  over  a  period  of  time  and  to  take  apfiropriate 
action  thereon  is  vested  in  the  Commission.’’ 

One  cannot  escape  the  conclusion  that  the  Commission  in  the  WHKC 
case  has  given  more  significance  to  the  responsibility  of  the  station’s 
management  for  the  proper  utilization  of  the  .station’s  time  ami  to  the 
fact  that  the  use  of  time  for  the  discussion  of  public  (piestions  must  take 
cognizance  of  the  necessity  for  “g<M)d  i)rogram  balance’’. 

The  lawyer  cannot  but  note  the  Commission’s  admonition  in  its 
decision  in  the  in.stant  case  that  “the  spirit  of  the  Commnnications  Act 
of  1934  requires  radio  to  be  an  instrument  of  free  speech,  subject  only 
to  the  general  statutory  provisions  imposing  upon  the  licensei*  the  re¬ 
sponsibility  of  operating  its  station  in  the  public  interest’’.  The  writer 
must  take  exception  to  the  Commi.s.sion ’s  use  of  the  words  “free  speech’’ 
in  the  above  sentence.  It  is  believed  that  a  careful  analysis  of  the  his¬ 
torical  background  and  meaning  of  such  phrases  as  “free  speech’’  and 
“free  press’’  would  show  that  they  w’ere  used  and  intended  to  mean 
freedom  of  speech  and  freedom  of  press  from  government  control  or 
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regulation  or  limitation.  In  this  sense  the  above  quoted  sentence,  of 
course,  contains  two  contnidictory  statements.  All  broadcast  licensees 
and  lawyers  familiar  with  the  field  of  radio  communications  are  cogni¬ 
zant  of  the  Conimi.ssion ’s  conception  that  it  is  its  responsibility  under 
[  the  Communications  Act  to  use  its  licen.sing  power  to  reipiire  radio  sta¬ 
tions  to  operate  in  such  a  manner  as  to  conform  to  what  it  conceives  to 
[  be  “the  public  interest’’  and  know  that  the  exercise  of  this  power  has 
been  repeatedly  upheld  by  the  courts.  Does  the  Commission  mean  in 
the  above  quoted  sentence  that  it  will  exerci.se  its  licensing  power  to  re¬ 
quire  broadcast  licensees  to  make  their  facilities  an  instrument  of  what 
it  believes  to  be  “free  speech’’?  If  so,  then  the  power  of  government  is 
I  used  to  control  the  instrument  of  “free  speech’’;  tbus  the  inconsistency 
within  the  single  sentence  above  quoted. 

I  It  is  pertinent  to  this  consideration  to  observe  what  Station  WIIKC 

;  considers  to  be  its  responsibility  in  offering  its  facilities  for  the  dis- 
!  cuAsion  of  public  questions.  The  public  discussions  and  writings  on  this 
case  have  in  most  instances  failed  to  take  note  that  the  station  in  its 
answer  to  the  Cnion’s  petition  and  repeatedly  during  the  course  of  the 
proceedings  stated : 

“With  the  exception  of  broadca.sts  by  candidates  for  political  of¬ 
fice  which  may  not  be  censored  under  the  statute,  the  facilities  of 
Station  WIIKC  will  be  made  available  on  the  most  liberal  basis 
con.sistent  with  present  laws  and  regulations.  These  laws  and  regu¬ 
lations,  as  I  understand  them,  do  not  permit  the  use  of  the  facilities 
of  a  station  (1)  to  broadcast  any  advertising  of  or  information  con¬ 
cerning  any  lottery,  gift  enterprise  or  similar  scheme  offering  prizes 
dependent  in  whole  or  in  part  on  lot  or  chance;  (2)  to  utter  any  ob¬ 
scene,  indecent  or  profane  language;  (Ilj  t‘>  ol)struct  the  adminis¬ 
tration  of  justice;  (4)  to  offend  the  religious  susceptibilities  of 
thousands;  (5)  to  inspire  political  distrust  and  civic  discord;  (6)  to 
offend  youth  and  innocence  by  the  free  use  of  wortls  suggestive  of 
sexual  immorality;  (7)  to  broadca.st  information  inimical  to  the 
public  health  and  safety;  (8)  to  broadcast  statements  that  would 
tend  to  provoke  a  breach  of  the  i)eace  or  incite  to  riot;  (9)  to  utter 
words  of  defamation  of  character;  (10)  to  practice  willful  fraud 
,  or  deceit  upon  the  public  through  the  misrepresentation  of  material 
facts;  (11)  to  disparage  the  goods  or  services  of  a  competitor. 

“In  the  light  of  future  experience  the^se  rules  may  be  changed 
through  action  by  the  courts,  the  legislature  or  by  rules  of  govern¬ 
ment  bbdies  having  jurisdiction  over  particular  subject  matter.  It 
will  be  the  policy  of  the  station  to  adjust  its  practices  to  such  chang¬ 
es,  reflecting  at  all  times  the  tolerance  which  the  interest  of  the  pub¬ 
lic  renders  es.sential.’’ 
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Of  course,  many  will  aprain  decry  the  Commission ’.s  continued  regu¬ 
lation  in  the  field  of  program  policies  of  radio  stations,  and  they  will 
be  right ;  for  it  must  be  obvious  that,  if  the  Commission  can  decide  that 
the  refusal  to  sell  time  for  the  discussion  of  controversial  public  (jues- 
tions  is  not  in  the  public  interest,  then  jiust  as  truly  it  could  have  decid¬ 
ed  the  converse  that  the  sate  of  time  for  such  a  purpose  was  not  in  the 
public  interest.  Since  the  Commission’s  regulation  in  this  field  has 
been  upheld  by  the  courts,  there  is,  of  course,  only  one  other  forum  for 
a  remedy — that  is  the  legislative  forum,  lint  it  must  be  noted,  as  the 
Commi.ssion  has  reiterated  in  this  case,  that  all  of  the  actions  of  the’ 
Federal  Communications  (’ommission  and  its  predece.ssor,  the  Federal 
Radio  Commission,  in  the  field  of  the  regulation  of  program  content  by 
indirection  are  premised  upon  the  argument  that,  since  the  number  of 
facilities  available  for  broadca-sting  purposes  arc  by  reason  of  technical 
factors  limited  in  number,  it  must  excrci.se  its  power  to  sec  to  it  that 
such  licensees  as  operate  do  so  in  what  it  conceives  to  be  the  “public 
interest’’.  For  example,  in  the  instant  proceeding  the  Commission  said: 

‘“It  is  recognized,  of  course,  that  the  phy.sical  limitatioas  on  the 
amount  of  spectrum  space  available  for  radio  broadcasting  and  the 
large  demands  upon  radio  stations  for  use  of  time  make  it  ini- 
pos.sible  for  every  person  desiring  to  use  the  facilities  of  a  station 
to  be  granted  this  privilege.” 

Thus  it  is  apparent  that  the  Commi.ssion ’s  activities  in  this  field 
rest,  strange  though  it  may  seem,  on  a  technical  base.  Is  it  possible  that 
the  removal  of  this  technical  base  will  likewise  remove  the  Commission 
from  this  field  of  regulation  ?  The  supporters  and  believers  in  FM 
broadcasting  have  believed  and  continue  to  believe  that  this  i.s  the  case 
and  that,  in  tlie  creation  of  a  tremendously  enlarged  forum  for  the  free 
flow  of  public  thought  on  all  public  questions,  FM  broadcasting  will 
find  its  greatest  source  of  benefit  to  this  republic.  In  an  article  appear¬ 
ing  at  page  35  of  the  July  issue  of  The  American  Mercury  entitled  “FM 
and  Freedom  of  the  Air”  Mr.  Alan  Barth  of  the  Washington  Post  and 
Mr.  Eugene  Katz  of  OWI  state  this  belief  as  follows: 

“FM  can  broaden  the  avenues  of  mass  communication  to  accomo¬ 
date  the  varied  traffic  of  ideas  which  we  need  in  order  to  make  a 
successful  adaptation  to  the  imperatives  of  our  time.  It  can  democ¬ 
ratize  the  spoken  word  by  making  transmission  of  it  easy  and  rela¬ 
tively  inexpensive,  just  as  the  printing  press  democratized  the 
printed  w'ord  by  making  books  cheap  and  numerous.  Upon  the 
Federal  Communications  Commi.s.sion  falls  the  tremendous  respon- 
'silibity  of  steering  the  development  of  this  new  resource  in  such  a 
way  as  to  insure  maximum  diversification  and  opportunity.” 
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Notes  and  Comments 

F.  C.  C.  luritdiction  Over  Sur-charges  of  Hotels,  Apartment  Houses  and  Clubs  Af¬ 
firmed  by  the  Supreme  Court. 

The  Supreme  Court  of  the  United  States  on  May  21,  1945,  affirmed 
a  decision  of  the  District  Court  of  the  District  of  Columbia  enjoining 
hotels  in  the  District  of  Columbia  from  making  or  collecting  charges 
from  their  guests  in  addition  to  the  regular  tolls  and  Federal  taxes  for 
interstate  and  foreign  communication  service. 

On  December  10,  1943,  the  Commission  entered  an  order  and  de¬ 
cision  as.serting  juri.stliction  over  such  charges  collected  by  hotels, 
apartment  hou.ses  and  clubs  for  such  communication  services  and  order¬ 
ing  the  telephone  companies  furnishing  the  serv’ice  either  to  file  appro¬ 
priate  tariffs  showing  all  the  charges  to  be  collected  or  to  file  tariffs 
with  respect  to  the  conditions  under  which  service  would  be  furnished 
to  hotels,  apartment  houses  and  clubs.  The  telephone  companies  filed 
tariffs  prohibiting  the  hotels  from  making  such  charges,  which  tariffs 
the  Commission  allowed  to  become  effective  without  determining  whether 
the  tariff  provisions  w’ere  just  and  reasonable.  Upon  the  failure  of  the 
hotels  to  abide  by  the  tariff  condition,  the  Commi.ssion  sought  in  the 
District  Court  an  injunction  prohibiting  a  violation  of  the  tariffs.  The 
District  (’ourt  enjoined  the  hotels,  but  not  the  telephone  companies, 
from  violating  the  tariffs  involved. 

The  Supreme  Court  found  that  the  prohibition  of  such  charges, 
which  in  effect  is  a  promulgation  of  rul(*s  under  which  a  hotel  subscrib¬ 
er  may  extend  to  others  the  facilities  furnished  by  the  telephone  com¬ 
panies,  is  within  the  Commission’s  jurisdiction  over  “charges,  practices, 
classifications  and  regulations’’  for  and  in  connection  with  interstate  and 
foreign  communication  service.  This  (,'ourt  and  the  District  Court  re¬ 
fused  to  make  any  findings  with  regard  to  the  allegation  of  the  hotels 
that  the  tariff  provision  is  unrea.sonable  because  it  invades  the  relation¬ 
ship  between  the  hotel  and  its  guests  and  denies  the  hotel  reasonably  to 
recoup  its  costs  and  make  a  profit  on  the  services  rendered.  The  reason¬ 
ableness  of  such  regulation,  the  Court  said,  must  be  pa.ssed  on  by  the 
Commission  in  the  first  instance,  and  the  hotels  placed  it  at  issue  by 
filing  a  formal  complaint  attacking  the  reasonableness  of  the  regulation 
which  has  been  held  in  abeyance  pending  the  jurisdictional  question 
involved  in  the  instant  proceeding. 

The  Court,  finding  the  regulation  valid,  concluded  that  a  departure 
therefrom  is  forbidden  and  authorizes  the  prosecution  of  an  action  for 
an  injunction.  The  Court  also  found  the  hotels  were  “persons  interested 
in  or  affected  by  the  charge,  regulation  or  practice”  within  the  meaning 
of  Section  411  of  the  Communications  Act  and,  therefore,  were  properly 
joined  as  defendants.  The  Court  was  unable  to  find  any  prejudice  to 
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the  hotels  in  the  District  Court’s  refusal  to  enjoin  the  telephone  com¬ 
panies. 

The  Court  dismis.sed  the  ar«rumeiit  with  refrard  to  the  discrepancy 
between  the  Commission’s  view  and  the  District  Court’s  view  of  the 
relationship  between  the  hotels  and  the  telephone  companies  by  saying 
that  the  relation  is  one  which  “the  statute  contemplates  shall  be  gov¬ 
erned  by  reasonable  regulation  initiated  by  the  telephone  company  but 
subject  to  the  approval  and  review  of  the’’  Commission. 

—0.  L.  C. 

The  Broadcasting  of  Information  Concerning  Horse  Racing 

With  the  recent  announcement  by  the  War  Mobilization  Director  of 
the  removal  of  the  wartime  ban  on  horse  racing  in  the  I'nited  States,  it  is 
timely  to  consider  the  statutory  restrictions  on  the  dis.scmination  of 
horse  race  information  on  the  air. 

The  Communications  Act  of  19.‘14  does  not  specifically  restrict  the 
broadcasting  of  racing  information.  In  fact,  the  Act  contains  but  two 
definite  restrictions  on  wliat  may  he  broadcast — Section  Jlti  prohibiting 
information  concerning  lotteries  and  gift  enterprises,  and  Section  326 
prohibiting  the  utterance  of  obscene,  indecent  or  profane  language. 

Courts  are  agreed  that  a  lottery  or  gift  enterprise  must  be  char¬ 
acterized  by  three  elements — prize,  chance  and  consideration.  Section 
316  is,  therefore,  inapplicable  to  the  broadcasting  of  Information  on  the 
sport  of  kings  since  winning  a  horse  race  i)re';nmably  re<piin's  skill  and 
the  element  of  chance  is  lacking.  Section  316  would,  of  course,  preclude 
the  broadcasting  of  information  concerning  a  racing  event  such  as  the 
Irish  Sweepstakes  which  is  also  a  lottery'.  But  in  swee|)stakes  it  is  the 
lottery  feature,  rather  than  the  race,  which  is  objectionable. 

Although  the  Commission  has  never  ilenied  a  renewal  of  license  be¬ 
cause  of  the  broadca.st  of  objectionable  racing  information,  it  has  on 
occasion  placed  stations  on  temporary  licenses  and  withheld  action  on 
their  renewal  applications  until  certain  racing  broadcasts  were  eliminat¬ 
ed.  This  action  is  based  on  the  premise  that  if  a  licensee  broadcasts 
racing  data  in  such  a  manner  as  to  encourage  gambling  on  the  part  of 
the  listening  audience,  the  continued  operation  of  the  station  is  not  in 
the  public  interest,  convenience  and  necessity,  as  required  by  Section 
307  of  the  Act.  It  has  been  suggested,  for  e.xample,  that  if  a  station  be¬ 
gins  in  the  morning  to  broadca.st  jockey  changes,  scratches  and  odds 
for  the  day  and  thereafter  announces  race  results  and  pari-mutuel  pay¬ 
ments  until  evening,  it  is  in  effect  serving  as  a  “scratch  sheet  of  the 
air’’  and  is  directly  encouraging  gambling.  It  is  maintained  that  no 
licensee  can  ser\’e  the  public  interest  by  placing  repeated  and  continu¬ 
ous  emphasis  on  racing  predictions  and  race  results. 
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Some  broailcast  licensees  have  cooperated  very  closely  with  the 
publishers  of  racin"  scratch  sheets  to  the  extent  of  permitting  an  em¬ 
ployee  of  such  publisher  to  announce  scratches,  odds  and  jockey  changes 
in  advance  of  the  races  and  to  announce  the  results  the  moment  the 
races  have  been  run,  always  accompanied  by  an  announcement  of  the 
name  of  the  scratch  sheet  furnishing  the  information.  In  turn  “radio 
editions”  of  the  scratch  sheet  are  circulated,  which  prominently  men¬ 
tion  the  particular  stations  engaged  in  the  cooperative  arrangement.  In 
such  cooperation,  the  station  actually  serves  as  a  supplement  of  the 
scratch  sheet  carrying  on  where  the  sheet  leaves  off  in  the  period  be¬ 
tween  the  printing  deadline  and  the  completion  of  the  day’s  racing 
schedule.  Since  scratch  sheets  have  but  one  basic  purpose — aiding 
gambling — it  seems  reasonable  that  the  denial  of  a  renewal  application 
in  cooperation  of  this  type  coidd  be  supported  on  the  ground  that  the 
station  is  not  serving  the  public  interest,  convenience  and  neces.sity  as 
reipiired  by  Section  J07  of  the  Act. 

It  is  a  practice  of  some  scratch  sheets  to  arbitrarily  a.ssign  numbers 
to  the  horses,  which  do  not  represent  either  the  post  positions  or  the 
track  numbers  of  the  horses.  When  announcing  the  names  of  the  win¬ 
ners  of  the  races,  the  stations  are  rerpiested  to  also  announce  the  scratch 
sheet  numbers  of  the  winning  horses.  The  numbers  are  meaningless  to 
all  of  the  listening  audience  except  that  special  group  of  listeners  which 
has  in  its  pos.session  a  copy  of  the  scratch  sheet  or  to  book-makers,  num- 
bers-makers  or  others  using  the  arbitrarily  assigned  numbers  for  gamb¬ 
ling  purpases. 

In  Actions  30  of  the  Communications  Act  and  3.1  of  the  Rules  and 
Regulations  of  the  Commission,  broadca.sting  is  defined  to  mean  the 
dissemination  of  radio-telephone  emissions  intended  to  be  received  by 
the  general  public.  Broadcast  licensees  may  not  carry  point  to  point 
communications  except  when  communication  which  on  its  face  is  direct¬ 
ed  to  an  individual  or  group,  actually  is  intended  primarily  for  the 
benefit  or  enjoyment  of  the  public  generally.  In  two  decisions  the 
Commission  has  held  that  the  broadca.st  of  racing  information  intelligible 
only  to  a  particular  segment  of  the  listening  audience,  constituted  point 
to  point  communication  and  was,  therefore,  violative  of  the  Act.  In  re 
Standard  CahiU  Company,  Inc.  (WHNX)  1  FCC  230;  Bremer  Broad- 
casting  Comjxmy  (WAAT)  2  FCC  83.  In  the  latter  ca.se.  Station 
WAAT  followed  a  code  system  in  broadcasting  race  results,  intelligent 
reception  of  which  was  restricted  to  a  particular  group  subscribing  to  a 
scratch  sheet  containing  interpretations  of  the  code.  The  Commission 
held  that  this  was  a  violation  of  its  regulations  and  of  the  WAAT  lic¬ 
ense  which  authorized  dis.semination  to  the  general  public  and  not  indi¬ 
viduals  or  cla.s.ses  thereof.  Similarly,  the  broadca.sting  of  numbers  ar¬ 
bitrarily  assigned  to  the  horses  by  the  scratch  sheets  constitutes  point 
to  point  communication  and  is,  therefore,  violative  of  the  Act. 
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A  distinction  should  be  drawn  between  the  lefjitiinate  broadcasting 
of  horse  race  information  of  interest  to  the  public  generally  and  the 
broadcasting  of  prerace  “dopester”  information,  flash  race  results,  and 
other  data,  the  primary  purpose  of  which  is  to  encourage  gambling. 
The  occasional  broadcast  of  racing  events  of  nationwide  interest  such 
as  the  Preakness  and  the  Kentucky  Derby  is  legitimate,  as  is  the  inter¬ 
mittent  or  irregular  broadcast  of  racing  events  of  widespread  local 
interest.  These  have  real  value  as  entertainment.  Also,  the  broadcast 
of  race  results  which  have  been  delayed  for  a  reasonable  period  is  legiti¬ 
mate,  the  results  being  news  of  general  interest.  But  the  flash  announce¬ 
ment  of  race  results  the  moment  the  race  is  run  is  of  value  only  to  the 
gamblers,  as  is  the  quotation  of  betting  odds  in  advance  of  the  races. 

The  Congress  in  prohibiting  dissemination  on  the  air  of  information 
concerning  lotteries  cannot  have  intended  that  the  indiscriminate  broad¬ 
casting  of  racing  information,  which  equally  encourages  gambling, 
should  be  permitted.  The  public  interest  suffers  alike  from  overen¬ 
couragement  of  gambling  on  the  air,  from  the  dis.semination  of  informa¬ 
tion  on  lotteries,  or  from  the  use  of  obscene,  indecent  or  profane 
language. 

— J.  P.  S. 


Radio  Station  WOW,  Inc.  et  al  v.  Johnson  Sup.  Ct.  U.  S.  No.  593  October  Term,  1944 

Woodmen  of  the  World  Life  Insurance  Society,  the  licensee  since 
1923  of  Station  WOW,  5!)()kc,  5KW,  unlimited  time,  Omaha,  Nebra.ska, 
on  October  3,  1942,  leased  the  physical  facilities  and  contracts  of  the  sta¬ 
tion  to  WOW,  Inc.  for  15  years  at  an  average  rental  of  approximately 
$74,000  per  year.  On  October  7,  1942,  the  parties  filed  joint  applica¬ 
tion  requesting  FCC  consent  to  assignment  of  the  license,  it  having  been 
agreed  that  the  lease  would  become  effective  as  and  when  the  Commis¬ 
sion  granted  the  lessee  a  license  to  operate  WOW.  On  December  15, 
1942.  the  Commission  consented  to  the  assignment,  and  WOW  has  since 
been  licensed  and  operated  by  WOW,  Inc. 

On  November  23,  1942,  before  the  assignment  and  lea.se  became 
operative,  Ilomer  11.  Johnson,  a  certificate  holder  in  the  Society,  filed 
suit  in  a  Nebraska  District  Court  to  set  aside  the  lea.se  on  grounds  of 
fraud  and  lack  of  authority  of  the  officers  of  the  Society  to  make  the 
lease.  The  trial  court  entered  a  decree  for  the  defendant  Society,  but 
the  Nebraska  Supreme  Court  in  a  4-3  decision  issued  March  10,  1944 
reversed  the  District  Court,  holding  that  there  had  been  constructive, 
although  no  actual  fraud,  on  the  part  of  the  officers  of  the  Society  in 
making  the  lease  13  NW  (2d)  556.  The  Court’s  judgment  ordered  the 
cancellation  of  the  lease  and  directed  that  “the  transfer  of  the  license 
to  operate  the  station  be  vacated  and  set  aside;  •  •  •  •  •  and  that  the 
lessee  be  directed  to  do  all  things  necessary  for  that  purpose.’’ 
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On  March  30,  1944,  a  petition  for  a  rehearin"  was  filed  in  the  Ne¬ 
braska  Supreme  Court  raising  ({uestion  as  to  the  invasion  by  the  Court 
in  its  judgment  of  the  exclusive  jurisdiction  of  the  FCC  to  license  a 
radio  station  or  to  transfer,  assign,  or  annul  such  a  license.  In  its 
opinion  on  the  petition  for  rehearing,  dated  May  26,  1944,  the  Court 
conceded  this  exclusive  jurisdiction,  but  held  tiiat  “the  effect  of  our 
former  opinion  was  to  vacate  the  lease  of  the  radio  station  and  to  order 
a  return  of  the  property  to  its  former  status,  the  (luestion  of  the  federal 
license  being  a  question  solely  for  the  FCC”.  The  Court,  however,  did 
not  amend  its  original  judgment.  14  NW  (2d)  666. 

The  Society  and  WOW,  Inc.  petitioned  the  Supreme  Court  of  the 
United  States  for  a  writ  of  certiorari,  maintaining  tliat  the  state  court 
decision  and  judgment  invaded  the  exclusive  jurisdiction  of  the  FCC 
under  the  Communications  Act  of  1934  (47  USC151).  Certiorari  was 
granted  December  11,  1944  (3231JS7()5).  In  an  opinion  handed  down 
June  18,  1945,  the  Court,  through  Frankfurter,  J.,  reversed  the  judg¬ 
ment  of  the  Nebraska  Supreme  Court  and  remanded  the  case  for  “fur¬ 
ther  proceedings  not  inconsistent  with  this  opinion”.  Jackson,  J.  dis¬ 
sented. 

The  Court  considered  in  detail  the  procedural  question  whether  the 
Nebraska  Supreme  Court  judgment  was  reviewable  at  this  time  in  that 
it  not  only  directed  the  retransfer  of  the  station  but  also  ordered  an 
accounting  of  the  profits  from  the  station,  and  thus  was  not  altogether 
a  “final”  judgment.  The  Court  concludes,  however,  that  the  judgment 
is  final  insofar  as  it  directs  the  immediate  delivery  of  the  physical  prop¬ 
erty;  and  since  the  Federal  <|uestion  involved  would  in  no  way  be  af¬ 
fected  by  the  subsequent  accounting  of  the  station’s  profits,  the  juris¬ 
diction  of  the  Supreme  Court  cannot  be  questioned. 

The  majority  opinion  holds  that  the  state  Court  went  outside  its 
bounds  when  it  ordered  the  parties  “to  do  all  things  neces.sary”  to  se¬ 
cure  a  return  of  the  license.  It  declares  that  this  “hampers  the  free¬ 
dom  of  the  Society  not  to  continue  in  broadcasting  and  to  restrict  itself, 
a.s  it  properly  may,  to  its  insurance  business.  Ecjually  does  it  prevent 
WOW  from  opposing  a  return  to  the  Society,  or  as  the  United  States 
suggests,  from  .seeking  another  license  of  its  owui.  These  are  restric¬ 
tions  not  merely  upon  the  private  rights  of  parties  as  to  whom  a  state 
court  may  make  appropriate  findings  of  fraud.  They  are  restrictions 
upon  the  licensing  system  which  Congre.ss  established.  It  disregards 
practicalities  to  deny  that,  by  controlling  the  conduct  of  the  parties 
before  the  Communications  Commission,  the  court  below  reached  be¬ 
yond  the  immediate  controversy  and  into  matters  that  did  not  belong 
to  it.” 

The  opinion  further  holds  that  the  state  Court  had  the  power  to 
conclusively  adjudicate  the  issue  of  fraud  and  to  direct  a  reconveyance 
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of  the  lease  to  the  Society.  However,  the  Court  recognizes  that  the  lat¬ 
ter  action  necessarily  would  result  in  the  termination  of  the  WOW  lic¬ 
ense  granted  by  the  F’CC  in  the  public  interest.  It,  therefore,  concludes 
that  the  state  power  to  adjudicate  the  fraud  Issue  and  direct  a  recon¬ 
veyance  should  be  qualified  to  the  extent  of  re(|uiring  the  state  Court 
“to  withhold  execution  of  that  portion  of  its  decree  requiring  retransfer 
of  the  physical  properties  until  steps  are  ordered  to  be  taken,  with  all 
deliberate  speed,  to  enable  the  (’ommission  to  deal  with  new  applica¬ 
tions  in  connection  with  the  station.” 

In  his  dissent,  Jackson,  J.  maintains  that  if  the  FCC  should  re¬ 
fuse  to  retransfer  the  WOW  licen.se  to  the  Society  in  accordance  with 
the  state  Court  judgment,  a  federal  question  would  then  arise  as  to  the 
faith  and  credit  due  the  state  judgment  and  its  effects  in  an  adminis¬ 
trative  tribunal.  But  even  if  the  FCC  refused  to  retransfer  the  station 
to  the  Society,  the  .state  judgment  wouhl  still  be  good  and  restitution 
could  be  obtained  in  damages  for  whatever  part  of  the  value  of  the 
station  could  not  be  recaptured  because  of  the  Commission’s  refusal  to 
retransfer  the  license.  For  these  reasons,  the  dis.sent  would  affirm  the 
judgment  and  leave  the  problem  of  conflict  to  be  dealt  with  when  and  if 
it  arises. 

— J.  P.  S. 


Commission  Activities 

FCC  Adopts  Minute  on  Norman  S.  Case. 

Norman  f>.  Case  retired  as  Federal  Communications  Commissioner 
June  30  after  eleven  years  service.  He  has  announced  that  he  will 
become  the  law  partner  of  Col.  Frank  W.  Wozencraft,  who  completed 
Army  service  and  opened  his  law  office  in  February.  The  firm  will 
be  known  as  Case  and  Wozencraft,  with  offices  at  900  Edmonds  Bldg., 
917  Fifteenth  Street,  N.  W.,  Washington,  I).  C. 

President  Truman  has  nominated  William  II.  Wills,  former  Govern¬ 
or  of  Vermont,  to  replace  Gov.  Case  as  Commis.sioner. 

On  June  26,  the  Commission  adopted  the  following  minute: 

“  Commi.ssioner  Norman  S.  Case,  former  Governor  of  Rhode  Island, 
on  June  30.  1945,  will  complete  eleven  years  service  on  the  Federal 
Communications  Commi.ssion. 

“He  was  appointed  by  President  Franklin  D.  Roosevelt  and  was  an 
original  member  of  the  Commission  when  it  was  constituted  on  July 
11,  1934.  Governor  Case  has  endeared  himself  to  his  fellow  com¬ 
missioners,  the  staff,  and  all  the  employees  by  his  warm  personal 
qualities,  integrity  and  sense  of  fair  play. 

“Uprightness  of  character,  firmness  of  conviction  and  precision  of 
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thou)rht  have  marked  his  conduct  in  the  deliberations  and  decisions 
of  the  Commission.  He  has  always  had  the  confidence  and  the  re¬ 
spect  of  those  who  have  had  matters  before  the  Commission. 

We  who  have  been  intimately  as.sociated  with  him  throupfh  the 
rears  have  appreciated  his  fairness  in  all  matters  and  his  consid¬ 
eration  for  the  views  of  others.  Our  work  with  him  has  been  a 
pleasure.  We  confjratulate  him  on  the  completion  of  his  long  and 
honorable  term  of  public  service  as  a  member  of  this  Commission 
and  extend  to  him  our  best  wishes  for  his  continued  success  in  any 
activities  he  may  undertake.” 

As  a  further  expression  from  the  Federal  Communications  Bar 
Association,  the  members  wish  to  say  that  they  have  always  had  a.n 
abiding  respect  for  Gov.  Case’s  good  judgment  and  stabilizing  influence 
and  a  great  appreciation  of  him  as  a  humanitarian  and  friend  whose 
wise  counsel  was  always  available.  They  welcome  him  and  wish  him 
success  in  private  practice. 


Changes  in  FCC  Law  Department 

Elizabeth  C.  Smith  transferred  April  1  from  the  Common  Carrier 
division  to  the  Broadcast  Division. 

Harold  J.  Cohen  returned  June  1  as  Chief  of  the  Rate  Section, 
Common  Carrier  Division,  after  being  released  from  the  United 
States  Navy. 

Raymond  Sawyer  joined  the  FCC  June  6  as  attorney’ in  the  Safety 
and  Special  Serv’ices  Division  after  his  release  as  Major  in  the 
Army  Air  Forces. 


Changas  in  FCC  Engineering  Section 

Arnold  G.  Skrivseth,  transferred  from  New  York  Field  office  on 
July  1,  1945,  and  assigned  to  duty  in  nonstandard  broadcast  appli¬ 
cation  section. 

George  J.  Dempsey,  made  chief  of  Common  Carrier  Engineering 
Section  May  1,  1945,  Common  Carrier  Division. 

James  P.  Veatch,  resigned  May  7,  1945  to  accept  position  with  RCA. 
Louis  E.  Kearney,  C’hief,  Emergency  and  special  Radio  Services, 
resigned  March  31,  1945,  succeeded  by  Joseph  11.  Wofford. 

Herman  Garlan  named  Assistant  Chief  of  the  Emergency  and  Spe¬ 
cial  Radio  Service  Section,  succeeding  Mr.  Wofford. 

Thomas  E.  Daniels,  resigned  June  15,  1945,  as  Chief  of  Aviation 
Radio  Service  Section. 

— W.  D.  E. 
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Association  Activities 

Executive  Committee  Action 

The  Committee  on  Practice  and  Procedure  has  held  several 
meetinprs  lookinpr  toward  proposals  to  amend  the  Rules  and  Repula- 
tions  of  the  Commission  to  the  end  that  the  procedure  governing 
applications  and  other  matters  may  be  simplified,  clarified,  and  ex¬ 
pedited.  Two  proposals  of  this  nature  were  submitted  to  the  Ex¬ 
ecutive  Committee  on  June  18th. 

New  Section  to  be  Adiied 

§  1.181  Prehearing  Procedure'.  Formulating  Issues.  In  any 
proceeding  designated  for  hearing  the  Commission  may,  upon  its 
own  motion  or  upon  the  request  of  any  party,  direct  the  attornej's 
for  the  parties  to  appear  before  a  Commissioner  or  Presiding  Offi¬ 
cer  designatetl  by  the  Commission  for  a  conference  to  consider : 

(1)  The  modification,  addition,  or  deletion  of  issues; 

(2)  The  neces.sity  for  or  desirability  of  amendments  to  the 
applications,  motion.s,  petitions,  or  other  papers  filed  in  the  pro¬ 
ceedings  ; 

(3)  The  possibility  of  obtaining  admissions  of  fact  and  docu¬ 
ments  which  will  avoi<l  unnecessary  proof; 

(4)  The  limitation  of  the  number  of  witnes.ses; 

(5)  The  time  of  the  hearing; 

(6)  The  requirement  for  the  exchange  of  exhibits  by  all  parties 

and 

(7)  Such  other  matters  as  may  aid  in  the  disposition  of  the 
proceedings. 

The  Commissioner  or  Presiding  Officer  so  designated  shall 
make  an  order  which  recites  the  action  taken  at  the  conference,  all 
amendments  allowed,  and  the  agreement  made  by  the  parties  as  to 
any  of  the  matters  considered,  and  shall  limit  the  issues  for  hear¬ 
ing  to  those  not  disposed  of  by  admissions  or  agreements  of  coun¬ 
sel;  and  such  order,  when  entered,  shall  control  the  subsequent 
course  of  the  proceedings  unless  modified  at  the  hearing  to  prevent 
manifest  injustice. 
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Amend  Section  1.231  (d). 

§  1.231  (d)  If  requested  by  the  Presidiiifr  Officer  on  or  be¬ 
fore  the  certification  of  the  transcript  of  the  hearinf?,  each  party 
shall  file  with  the  Commission,  within  twenty  days  from  such  certi¬ 
fication,  proposed  findiuirs  of  fact  and  conclusions  of  law :  Provided, 
That  the  Presidinp  Officer,  for  pood  cause  shown,  may  extend  the 
time  for  filinp  such  findings.  If  not  requested  by  the  Presiding 
Officer,  the  filing  of  proposed  findings  of  fact  and  conclusions 
shall  be  optional.  If  any  party  elects  not  to  file  proposed  findings, 
written  notice  must  be  given  the  Commission  within  ten  days  of  the 
certification  of  the  transcript.  Failure  of  a  paTty  either  to  file 
proposed  findings  within  twenty  days  from  the  certification  of  the 
transcript  or  to  notify  the  Commission  in  writing  w’ithin  ten  days 
from  such  certification  of  its  election  not  to  file  findings  shall  be 
deemed  a  waiver  by  such  party  of  any  right  of  further  participation 
in  the  proceeding,  including  oral  argument  if  any  he  held.  Any 
proposed  findings  of  fact  or  notification  not  to  file  such  findings 
shall  be  serv’ed  on  all  parties  participating  in  the  hearing  in  the 
manner  provided  in  Section  1.141  and  five  copies  of  those  docu¬ 
ments  shall  be  filed  with  the  Commission. 

The  Committee  on  Practice  and  Procedure  invites  comments 
upon  the  foregoing  proj.osals,  and  also  suggestions  as  to  amend¬ 
ments  to  be  made  to  any  of  the  other  Knles  of  Practice  and  Pro¬ 
cedure.  The  Committee  consi.sts  of  Robert  L.  Irwin,  Chairman, 
John  P.  Southmayd,  Harrison  T.  Slaughter,  John  B.  Brady.  Karl 
A.  Smith,  and  Omar  L.  CVook.  Comments  and  .suggestions  should 
he  addres.sed  to  the  Chairman  at  1111  Munscv  Building,  Washing¬ 
ton  4,  D.  C. 


Forty-five  Members  Admitted  to  the  Association  Since  |anuary  1,  1945 

Philip  M.  Baker,  1101  Earle  Building,  Washington,  D.  C. 

Har\ey  II,  Bittinger,  Insurance  Exchange  Bldg.  Des  Moines,  Iowa 
Blaine  Buchanan,  James  Building,  Chattanooga.  Tenn. 

Herbert  Burstein,  200  West  34th  Street.  New  York  City 
John  P.  Carr.  Tower  Building.  Washington.  D.  C. 

Omar  L.  Crook.  520  Shoreham  Building,  Wa.shington,  D.  C. 

Philip  Dechert,  Tioga  &  C  streets,  Philadelphia,  Pa. 

J.  Darrell  Dougla.s.s.  Guardian  Building,  Cleveland,  Ohio 
Willard  D.  Egolf,  1760  N  Street,  N.  W.,  Washington,  D.  C. 

0.  R.  Galliher,  Jr.,  P.  O.  Box  #205,  Bristol,  Virginia 
Alfred  A.  Green,  P.  O.  Box  430,  Daytona  Beach,  Fla. 

Charles  M.  Hall,  305  Broadway,  New  York  City 
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Bert  Harmon,  1775  Broadway,  New  York  City 
Edmund  S.  Hawley,  195  Broadway,  New  York  City  (7) 

John  C.  Hayes,  Munsey  Building,  Washington,  I).  C. 

John  Charles  Hoyo,  Majestic*  Building,  San  Antonio,  Texas 
Hyman  Hurvitz,  Navy  Dept. — Bureau  of  Ships,  Washington,  D.  C. 
James  C.  Ingebretsen,-  417  S.  Hill  Street,  Los  Angeles,  (.’alif. 

Maurice  M.  Jansky,  752  National  Press  Bldg.,  Washington,  D.  C. 

Jacob  Kossman,  930  Commercial  Trust  Bldg.,  Philadelphia  2,  Pa. 

Daniel  W.  Meyer,  1776  Broadway,  New*  York  City 
Monroe  Oppenheimer,  Washington  Bldg.,  Washington,  D.  C. 

Vail  M.  Pischke,  National  Press  Bldg.,  Washington,  D.  C. 

D.  F.  Prince,  815  15th  St.,  N.  W.,  Washington,  D.  C. 

William  A.  Quinlan,  1317  F.  Street,  N.  W.,  Washington,  D.  C. 

John  T.  Quisenberry,  195  Broadway,  New  York  City  (7) 

Frazier  Reams,  303  Bell  Bldg.,  Toledo,  Ohio 

Kenneth  E.  Rennekamp,  513  Berger  Bldg.,  Pittsburgh,  Pa. 

Charles  R.  Reynolds,  Jr.,  725  13th  St.,  N.  W.,  Washington,  D.  C. 
Dwight  E.  Rorer,  1111  Munsey  Building,  Washington  4,  D.  C. 

Captain  F.  C.  Salsburv,  4609  Railroad  Retirement  Bldg.,  Washington. 
D.  C. 

Maurice  Schapira,  17  Academy  Street,  Newark,  New  Jersey 
J.  Benjamin  Simmons.  Tower  Building,  Washington,  D.  C. 

Bernard  B.  Smith,  551  Fifth  Avenue,  New  York  ('ity 
John  J.  Sirica,  Shoreham  Building,  Washington,  D.  C. 

William  P.  Smith,  Metropolitan  Bank  Bldg.,  Washington,  1).  C. 

John  W.  Steen,  2519  Wilkens  Ave.,  Baltimore.  Md. 

C.  Clark  Stover,  Jr.,  American  Broadcasting  Co.,  Inc.,  30  Rockefeller 
Plaza.  New  York  City 

Samuel  W.  Strauss,  300  Broadway,  Camden,  New  Jersey 
Weidner  Titzck,  709  Market  Street,  Camden,  New  Jersey 
Stephen  Tuhy,  Jr.,  Munsey  Building,  Washington,  D.  C. 

Howard  W.  Vesey,  815  15th  Street,  N.  W.,  Washington,  D.  C. 

Joseph  L.  Weiner,  52  Wall  Street,  New  York  City  (5) 

Ralph  K.  Wittenberg,  Hilp  Building,  Reno,  Nevada 
Verne  R.  Young,  752  National  Press  Bldg.,  Washington,  D.  C. 


Frank  B.  Warren  1896-1945 

In  respectful  memory  of  Frank  B.  Warren,  General  Counsel  of 
RCA  Communications,  Inc.,  the  Federal  Communications  Bar  Journal 
reprints  the  notice  of  his  death  which  appeared  in  the  New  York  Times 
June  26. 
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Frank  li.  Warren,  fjeneral  counsel  of  KCA  Communications, 
Inc.,  a  subsidiary  of  the  Hadio  (Corporation  of  America,  died  yes¬ 
terday  morning  in  New  York  Hospital.  He  was  48  years  old.  His 
home  was  at  1  Oracle  Sipiare. 

With  broad  experience  on  State  aiui  Federal  regulatory  com¬ 
missions  dating  back  to  1919,  when  he  became  secretary  and  rate 
expert  for  the  Nevada  Public  Service  (’ommission,  Mr.  Warren  was 
appointed  to  tbe  RCA  post  in  April,  1943.  At  that  time  he  moved 
his  family  from  Washington,  1).  (\  He  held  various  governmental 
positions  beginning  in  1931,  and  serv’ed  during  1942  as  asssistant 
general  solicitor  of  the  National  As.sociation  of  Railroad  and  Utility 
Commis-sioners. 

Born  in  Chippewa  Falls,  Wis.,  he  interrupted  law  studies  at  the 
University  of  Nevada  to  join  the  Aviation  Section  of  the  Signal 
Corps  for  the  first  Worbl  War.  After  the  armistice  in  1918  he 
completed  his  law  course  and  passed  his  bar  examination  in  Nevada. 
He  joined  the  State  Public  ('ommission  and  remained  till  1931.  He 
then  went  to  Washington  and  became  an  attorney  examiner  for  the 
Interstate  (’ommerce  (’ommi.ssion. 

He  spent  three  ami  a  half  years  with  the  Reconstruction  Fi¬ 
nance  (,’orporation  before  joining  the  Federal  ('ommunications 
Commission  as  principal  attorney  in  the  common-carrier  division. 
Later  he  was  placed  in  charge  of  all  telephone  cases  for  the  law  de¬ 
partment. 

Mr.  Warren  was  a  member  of  the  Fc<leral  (’ommunications 
('ommission  Bar  Association,  the  American  Bar  Association,  and 
the  Nevada  Bar  Association. 

He  leaves  a  widow,  the  former  Dorothy  (’ameron,  and  two  sons. 
Donald,  who  has  just  finished  his  first  year  at  the  United  States 
Naval  Academy  at  Annapolis,  and  Richard;  his  mother,  Mrs.  Rich¬ 
ard  Warren  of  San  Diego,  ('alif.,  and  three  .sisters,  Mrs.  Carl  Cun¬ 
ningham  and  Mrs.  Charles  Marsden  of  San  Diego  and  Mrs.  John  W. 
Hines  of  West  Orange,  N.  J. 

Special  Meeting  Considered  for  September 

FCBA  President  Eliot  C.  Lovett  reports  that  a  special  meeting  is 
now  under  contemplation  for  September  to  consider  proposed  amend¬ 
ments  to  the  constitution  and  by-laws. 


— W.  D.  E. 


